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Date:   4/8/2022 

   

To:   Reviewers 

 

Re:   Conditional Use Permit – KTCUP-22-02 

   Kalmar Township – Sections 14 & 15 

 

Public Hearing: The Kalmar Township Planning Commission will hold a public hearing at the Kalmar Town Hall, 

8507 Town Hall Road NW, Byron, MN, on Monday, April 18, 2022, after 6:00 p.m. regarding: 

Request: An application to construct a private driveway, pond and dwelling.  The proposed driveway is in 

the southwest quarter of section 14 and the southeast quarter of 15 T 107N, R15W and accessing 

County Road 3 NW.  The driveway is approximately 4,542 feet in length. The proposed pond and 

a portion of the driveway are located in areas which are currently mapped as containing 

floodplain soils.  

 

 A conditional use permit is required by the Kalmar Township Zoning Ordinance Section 10.24 B 

for the impounding of waters and Section 9.08 C to allow fill in the floodplain to construct a 

roadway. 

 

 A SWPPP and drainage report have been submitted as part of the application. 

 

Owner/Applicant:  Jessup DeCook, 1444 13th Street NW, Byron, MN  55920 

 

Location: The driveway will stem off County Road 3 NW, approximately 850 feet north of Town Hall Road 

NW, and 1800 feet south of the intersection of County Road 3 NW and Valleyhigh Road NW.    

 

Current Zoning: A-2; Agricultural Protection District 

 

Reviewers List:  Minnesota Department of Natural Resources       Peoples Cooperative Power 

  Minnesota Pollution Control Agency                Olmsted County Public Works  

  GGG Engineering          Olmsted County Public Health 

  Olmsted County Soil and Water         Century Link   

  Olmsted County Planning                                

 

Attachments:  

1. Application Submittal Packet 

 

Ordinance: Section 9.00  FLOOD PLAIN DISTRICT DESIGNATION 

 

(Paragraph 4)  



The designation of the Flood Plain District (FP) is based on alluvial soils which are water 

deposited soils representing the areas most often inundated by flood waters.  Any land 

containing the following soils which are subject to flooding shall be deemed to be within 

the flood plain district. 

 

Section 9.08  FLOOD PLAIN DISTRICT (FP):   

 

The purpose of the flood plain district is to guide development in the flood plain, 

consistent with the flood threat, in order to minimize loss of life and property, disruption 

of commerce and governmental services, extraordinary public expenditure for public 

protection and relief, and interruption of transportation and communications, all of which 

adversely affect the public health, safety and general welfare; and to assure that Kalmar 

Township’s lands are put to their most appropriate use.  Floodplain developments shall 

not adversely affect the hydraulic capacity of the channel and adjoining flood plain of any 

tributary watercourse or drainage system where a floodway or other encroachment limit 

has not been specified on the Official Zoning Map. 

 

B. Conditional Uses:  The following uses, which involve fill or storage of materials or 

equipment, may be permitted in the flood plain district only after the issuance of a 

conditional use permit as provided in Section 4.02 of this Zoning Ordinance, which 

applies to all flood plain conditional uses. 

 

1. Placement of fill, except when fill is used as part of an approved soil conservation 

service drainage control structure. 

 

C. General Flood Plain Regulations:  No structures (temporary or permanent); fill, 

including fill for roads and levees; deposit, obstruction, storage of materials or 

equipment; or other uses shall be allowed as conditional uses which, acting alone or 

in combination with existing or future uses, unduly affects the capacity of the 

floodway or unduly increases flood heights.  Consideration of the effects of a 

proposed use shall be based on a reasonable assumption that there will be an equal 

degree of encroachment extending for a significant reach on both sides of the stream.  

In addition, all flood plains conditional uses shall be subject to the following 

regulations: 

 

1. Fill: 

a) Any fill deposited in the flood plain shall be no more than the minimum 

amount necessary to conduct a conditional use and shall not in any way 

obstruct the flow of flood waters. 

b) Such fill or other materials shall be protected against erosion by rip-rap, 

vegetative cover or bulk heading. 

c) Spoil from dredging or sand and gravel operations shall not be deposited in 

the flood plain unless it can be done in accordance with Section 9.08, C., 1., 

a). 

 



Background: Jessup DeCook recently purchased this property from the Daley family.  The property 

includes approximately 85 acres of A-2 Agricultural Protection District and 10 acres of 

Ag/RC aer Agricultural/Resource Commercial aggregate extraction and reuse District. 

 

   This application includes the construction of a 4,542-linear foot driveway, a pond and a 

   home site.  As illustrated in the grading plan the access will go from County 

Road 3 SW east-southeast across two quarter-quarter sections and into a third quarter-

quarter section. The proposed driveway passes through an area which contains floodplain 

soils and is also where a proposed pond would be constructed. Past the proposed pond the 

drive then turns north-northeast, to a proposed dwelling site. The dwelling site is located 

within the area zoned Ag/RC aer. 

  

Finding of Facts & Conclusions: 

 

Section 4.02 - CONDITIONAL USE:   

The purpose of a conditional use permit is to permit a use that would not be appropriate 

generally but may be allowed with appropriate restrictions upon a finding that 1) certain 

conditions as detailed in the zoning ordinance exist, and 2) the use or development 

conforms to the Comprehensive Plan, and 3) is compatible with the existing area. 

 

A conditional use is allowed only after a petition for a permit has been approved by the 

Planning Commission, except when there is an appeal to the Commission decision; then, 

only after the approval of the Township Board. 

 

A. Criteria for Considering a Conditional Use Application:  In granting a conditional 

use, the Kalmar Planning Commission shall consider the effect of the proposed use on 

the Comprehensive Plan and upon the health, safety and general welfare of occupants 

of surrounding lands.  Among other things, the Commission shall consider the 

following: 

 

(Staff comments and finding are in italics.) 

 

1. The proposed use will not be injurious to the use and enjoyment of other property in 

the neighborhood and will not significantly diminish or impair the values of such 

property;  

 

Provided the proposed grading plan is approved and adhered to as well as the condition 

of this conditional use permit if approved, the proposed use will not diminish the value of 

surrounding properties nor be injurious to the use and enjoyment of said properties.  

 

Considering the above, the proposal meets this criterion. 

 

2. The proposed use will not impede the normal and orderly development and 

improvements of the surrounding property; 

 



The applicant’s driveway crossing an area of flood soils will not in any way impede the 

normal and orderly development or improvement of the surrounding properties.  The 

conditional use permit is to assure surrounding property owners that areas of flooding 

will not change or increase on their properties. 

 

Considering the above, the proposal meets this criterion. 

 

3. Adequate utilities, parking, drainage and other necessary facilities will be provided; 

 

 Yes, with approval of grading plan and conditional use permit.   

 

Considering the above, the proposal meets this criterion. 

 

4. Adequate ingress and egress will be provided to minimize traffic congestion in the 

public streets; 

 

 Yes, with approval of grading plan and conditional use permit.  The driveway will serve 

one single family dwelling which would generate additional traffic of 10 trips per day, 

thus increased traffic should not be a problem 

 

Considering the above, the proposal meets this criterion. 

 

5. The traffic generated by the proposed use can be safely accommodated on existing or 

planned street systems; and the existing public roads providing access to the site will 

not need to be upgraded or improved by the Township or County in order to handle 

the additional traffic generated by the use. 

 

An access point has been approved by the road authority, Olmsted County Public Works.  

The traffic generated is for a single-family residence accessing a paved County road.  

The County has approved the access permit.  

 

Considering the above, this criterion is met. 

 

6. Adequate measures have been taken or proposed to prevent or control offensive odor, 

fumes, dust, noise, vibration, or lighting which would otherwise disturb the use of 

neighboring property. 

 

Vibration and dust during construction may be noticed but because of the location in 

relationship to other dwellings should not be a problem.  Dust after construction would 

be no different than any other driveway. 

 

Considering the above, this criterion is met. 

 

7. The special criteria or requirements indicated in Article X, General Regulations, are 

complied with; 

 



The following sections of Article X are applicable: 

 

Section 10.20 Soil Erosion, Sedimentation, Runoff and Slope Stability Controls 

 

A grading and erosion control plan and combined drainage report/stormwater pollution 

prevention plan (SWPPP) have been created for the proposed driveway, building site 

area and pond.  These documents have been reviewed and signed by a licensed engineer 

for use by a contractor.  Given erosion control measures as depicted on the plans are 

installed accordingly and construction inspections are conducted to ensure their 

functionality, downstream facilities and features will not be adversely impacted. 

 

The drainage report addresses stormwater runoff and compares existing versus proposed 

conditions to confirm there are not negative impacts under post development conditions.   

 

Considering the above, this criterion is met. 

 

Section 10.24 Extraction of Materials & Minerals, Open Pits and Impounding of Waters 

In addition to the Conditional Use required for working within mapped flood prone soils, 

the private pond itself falls under a Conditional Use per Section 10.24 of the Ordinance  

 

1. Properly fence any pits or excavation; 

The pond is located on private property approximately 250 feet from the property line, 

anyone entering the site is considered to be trespassing. 

2. Slope the banks and otherwise properly guard and keep any pit or excavation in such 

condition as not to be dangerous from caving or sliding banks; 

The pond in-slope is a gradual 5:1 slope and the maximum backslope is 3:1. The 

moderate slopes will ease maintenance activities and will provide adequate protection 

against erosion both during construction and throughout the structure’s lifespan. 

3. Properly drain, fill or level any pit or excavation, after created, so as to make the same 

safe and healthful as the Commission shall determine; 

The watershed consists of approximately 130 acres.  The applicant shall utilize the 

nature runoff from the watershed along will well water to fill the pond to its designed 

water level.  Once filled there is a six (6) foot clear zone to the top of the excavation to 

stormwater treatment.  

4. Keep any pit, excavation or impounded waters within the limits for which the particular 

permit is granted; 

The proposed pond is all located on the applicant’s property. 

5. Remove excavated material from any pit or excavation, away from the premises, upon 

and along such highways, streets or other public ways as the Commission shall order 

and direct; 

The material from the pond excavation will be used to construct the driveway as well as 

the pond embankment.  Remaining material will be utilized at the building site or land 

spread. 

6. Provide screening and bufferyards for the purposes of eliminating or minimizing potential 

nuisances, noise, dust, and reduce adverse visual appearance of the property; 



The pond is over ½ mile from any public roadway.  The natural topography and wooded 

vegetation provide screening from adjacent properties. 

7. Maintain roads and loading areas in dust free condition; 

Tracking on roadways will need to be removed by the applicant within 24 hours of 

discovery. 

8. Stabilize overburden material and minimize the area that is exposed to erosion; 

The grading plan for the project includes Best Management Practices which if followed 

shall prevent the movement of soils off of the property. 

9. Limit the hours of operation; 

Hours of operation should be limited to normal daytime working hours. 

10. Limit blasting, crushing, or the mixing or materials allowed on the property; 

No blasting, crushing or mixing of materials is proposed with this application.. 

11. Provide, for the purpose of retaining impounded waters, a container of sufficient strength 

and durability and maintain such container in safe and proper condition; 

Construction notes within the grading plan call for the pond embankment to adhere to 

Minnesota Class C Fill Specifications, and the fill materials shall be compacted to a 

minimum of 95% of its maximum standard proctor density. 

12. Grade site after extraction is completed, seeding where required to avoid erosion, so as 

to render the site usable and restore same to a condition similar to that of adjoining 

properties; 

Best Management Practices within the plan include seeding notes and timelines. 

13. Any additional conditions intended to protect the general health, safety and welfare and 

reduce the adverse impact of such upon neighboring properties. 

If plan is followed, there should be no health and safety concerns for neighboring 

property owners. 

 

8. The water and sanitary systems are or would be adequate to prevent disease, 

contamination and unsanitary conditions. 

 

A new private well and individual sewage treatment system will be required prior to 

building construction. 

 

Items 9 through 20 are applicable “When deciding on conditional uses to the Floodway, 

Flood Fringe, (FFA and FFB) and the Flood Plain Districts, the following additional 

factors should also be considered.” 

 

Flood Soils:   Based on Olmsted County aerial photos there are flood soils through the area where the 

private driveway is being developed.  The ordinance requires that before we issue a 

building permit, we must determine that the parcel has flood free access.  Flood free 

access means that during a one-hundred-year flood event the water does not flow over 

the roadway at a depth of greater than two feet.  The subsequent grading plan illustrated 

that the majority of the private road/driveway was able to be constructed on soils that 

were not within the flood soils on the property. However, a portion of the private 

driveway will be crossing through the flood soils.  Anytime you do work in flood soils the 



Township Ordinance requires a conditional use permit. This proposal indicates the drive 

would go through approximately 150 feet of flood prone soils. 

 

9. The danger to life and property due to increased flood heights or velocities caused by 

encroachments. 

Staff relies on the qualified engineer that created the grading plan to make sure that the 

sizing of the culverts and the height of the roadway is sufficient to mitigate the criteria 

above.  In this instance Geoff Griffin from GGG Inc. developed and signed the grading 

plan.   

10. The danger that materials may be swept onto other lands or downstream to the injury 

of others. 

See 9 above 

11. The susceptibility of the proposed facility and its contents to flood damage and the 

effect of such damage on the individual owner.  

In this instance the applicant is crossing an area which is floodplain by soil type.  The 

driveway includes three culverts ranging in size from 18 inches to 24 inches.  It also 

includes a pond outlet pipe which will take water from the pond under the roadway.  This 

pipe is planned as a 24-inch concrete pipe.  The pond includes an overflow swale 

allowing the water to escape over the top of the pond in large rain events or if the 

structure gets plugged.   According to the engineer’s calculations the 100-year flood 

event should overtop the road with an elevation of 0.18 feet above the roadway, thus 

meeting the ordinance criteria. 

12. The relationship of the proposed use to the flood plain management program for the 

area. 

A grading plan and the conditional use process are the only flood management plans for 

this area.  The plan was created by a licensed engineer who addressed the flood issues 

within the plan.   

13. The safety of access to the property in times of flood for ordinary and emergency 

vehicles. 

The engineer has modeled the flood plain indicating the flood elevation of a 100-year 

event to be 1035.92’ with the roadway elevation at 1035.74’ thus flood free access is 

being provided. 

14. The expected heights, velocity, duration, rate of rise and sediment transport of the 

flood waters expected at the site. 

The information is provided in the engineer’s analysis.  Also see 9 above. 

15. The proposed water supply and sanitation systems and the ability of these systems to 

prevent disease, contamination, and unsanitary conditions. 

   Not applicable to this proposal. 

16. The importance of the services provided by the proposed facility to the community. 



No applicable to this proposal.   

17. The requirements of the facility for a waterfront location. 

N/A – It’s not a waterfront location. 

18. The availability of alternative locations not subject to flooding for the proposed use. 

For the applicant to locate their house in their desired location the area of flood soils 

must be crossed to provide driveway access.    

19. The compatibility of the proposed use with existing development and development 

anticipated in the foreseeable future 

Not applicable to this proposal. 

20. Based upon technical evaluation of the designated engineer or expert, the Planning 

Commission shall determine the specific flood hazard at the site and evaluate the 

suitability of the proposed use in relation to the flood hazard. 

The applicant has provided an engineering/flood study to prove that the proposed 

driveway will not impede the flow of nor increase the height of flood waters in the area, 

thus this condition applies. 

“No fill may be brought into the flood plain unless an engineering report is submitted 

and approved by the Township Engineer regarding impact to the flood plain.  An 

alternative to an engineer’s report would be to remove an equal amount of fill from the 

flood area as is placed within the flood area.  If using the alternate method, only enough 

fill may be moved within the flood area as is required to construct the buildings, 

impervious parking areas and potential improvements to the existing driveway within the 

flood plain.”    

 

 When deciding on a conditional use to the A-1 and A-2 Agricultural Districts, the 

following additional factors shall be considered. 

 

21. The amount of prime agricultural land with a crop equivalency rating of 60 or 

above that would be taken out of production as a result of the use. 

 The pond and driveway construction will remove approximately 1.3 acres of land that 

has a Crop Equivalency rating over 60.  The driveway alignment follows drainage ways 

and non-tillable land which minimizes the amount of agricultural land taken out of 

production.  The pond is entirely outside of row cropped agricultural land. 

22. The need for new public roads or the need for improvement to existing public 

roads is minimal. 

 Not applicable to this proposal. 

23. A thorough evaluation of the waterbody and topographic, vegetation, and soils 

conditions on the site must be made to insure; 

  

 N/A as the proposed use is not on a body of water. 



 

Conclusion: Staff has reviewed this request in accordance with the applicable standards and 

provisions, as included in this report.  Based upon review and analysis included above 

Staff recommends approval of this application for a Conditional Use Permit. 

 

Conditions: The Planning Commission may want to consider the following seven recommended 

conditions if they decide to issue this conditional use permit. These conditions may be 

changed, deleted, or amended at the discretion of the Commission. 

 

1. No fill may be brought into the flood plain unless an engineering report is 

submitted and approved by the Township Engineer regarding impact to the flood 

plain.  An alternative to an engineer’s report would be to remove an equal amount 

of fill from the flood area as is placed within the flood area.  If using the alternate 

method, only enough fill may be moved within the flood area as is required to 

construct the buildings, impervious parking areas and potential improvements to 

the existing driveway within the flood plain. 

 

2. The applicant must obtain and maintain all applicable permits, insurance and 

licenses that are required by federal, state, and local agencies. 

 

3. Before any construction begins the applicant must obtain all required building, 

septic, well and grading permits. 

 

4.  Construction activities are limited to daytime hours of 6 am to 7 pm. 

 

5.  Best Management Practices as outlined in the approved grading plan must be 

 adhered too. 

 

6.  Contractor must have copy of approved plan on site while working. 

 

      7.  Approval of the permit to construct the pond is conditional upon the applicant 

           providing a letter of approval (or certification) from the Minnesota Department of 

           Natural Resources regarding a Hazard Classification on the proposed water  

           retention structure.   Driveway permit and home site are not contingent upon said  

           approval. 

 

 

 

 


