
 

 

 

 

 

 

 

 

 

 

 

 

TO:  Rochester Township 

 

FROM: Roger Ihrke, Zoning Administrator 

 

DATE:  September 9, 2021 

 

RE:  Environmental Assessment Worksheet (EAW) for Pavilion Estates 

 

Background:   

 

The 1973 Minnesota Environmental Policy Act, administered statewide through the 

Environmental Quality Board, is the basis for the present Environmental Review Program of the 

State of Minnesota. Different types of environmental reviews are used to identify early the 

potential impacts of a project and provide time for the decision makers to require that mitigative 

measures are incorporated into the project design before local permits are granted.   

 

The first level of environmental review is known as an Environmental Assessment Worksheet or 

“EAW”.  The specific content, environmental scope, and procedures for an EAW are specified in 

Minnesota Rules.  The rules mandate what type of projects must go through the EAW process 

and who will act as the responsible unit of government to determine if additional environmental 

review is necessary in the form of a much more detailed Environmental Impact Statement or 

“EIS”.   

 

Minnesota Rule 4410.4300 lists the mandatory EAW categories.  Subpart 19 Residential 

Development A. 50 or more unattached or 75 or more attached units in an unsewered 

unincorporated area or 100 unattached units or 150 attached units in a sewered unincorporated 

area. 

 

The Pavilion Estates residential development project does not meet the criteria of a mandatory 

EAW category in that it will not eventually result in the permanent conversion of agricultural, 

native prairie, forest or naturally vegetated land into more than 50 residential lots.   
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Rochester Township was notified by the Environmental Quality Board that a citizen’s petition for 

an EAW had been filed and that Rochester Township was determined to be the Responsible 

Government Unit (RGU).  The EQB went on to state that Rochester Township needed to 

determine if an Environmental Assessment Worksheet should be ordered for the Pavilion 

Estates development. (Exhibit 1) 

 

At the time the petition was received, Olmsted County was in the process of determining if the 

area in which the proposed Pavilion Estates Development was located, should be moved from 

the “Urban Service Area” of the City of Rochester to the “Suburban Development Area” of 

Rochester Township. During this period the developers of the project had informed the 

Township of their willingness to do a voluntary EAW.  Needing to make a determination prior to 

County Board Action the Township adopted resolution 2021-05-01. (Exhibit 2) which in 

summary states that a discretionary EAW is warranted upon approval of the Olmsted County 

Land Use Plan Amendment #02021-001LUPA.  On April 6, 2021, Olmsted County adopted 

resolution 21-126 approving the land use plan amendment. (Exhibit 3)   

   

The local unit of government (Rochester Township), by Minnesota Rule, has been assigned the 

responsibility for the EAW preparation and review.  The EAW is used as a tool by the local unit 

in determining if a project should proceed.  The tool is valuable when determining findings for 

approval or denial of a project.  Many times, conditions of approval are derived through the 

EAW process. 

 

In this instance the property covers 28.9 total acres of wooded land that are currently used as 

recreational hunting land. The applicant would like to convert those acres through the proposed 

development of up to 10 residential lots.  The development will include lot grading, private 

streets and private stormwater management, individual sanitary sewer systems and shared 

water systems.  Access will be obtained via roadway extensions onto the Township roadway 

systems. 

 

EAW Process:   

 

The Environmental Assessment Worksheet for the Pavilion Estates residential development 

was sent to the Environmental Quality Board (EQB) with the notice of availability being 

published in the EQB Monitor on July 27, 2021, and a press release to the Post Bulletin on July 

26, 2021.  Copies were made available on the Township Cooperative Planning Associations 

web site along with paper copies available to the public at Township Cooperative Planning 

Association, 4111 11th Ave SW, Rochester, MN.  Electronic and or paper copies of the EAW 

were sent to each County, State and Federal Agency from a list provided by the EQB.  A copy 

was posted electronically on the Township Cooperative Planning Association website and 

notification was sent to members of the Rochester Town Board, Rochester Township Planning 

Commission, and Olmsted County Planning Department. 
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The 30-day comment period expired on August 26, 2021.  The following comments from 

regulatory agencies were received regarding this EAW and the development and are included 

with this transmittal: 

 

1. Steve Roos, Minnesota Department of Agriculture. 

2. Karen Kromar, Minnesota Pollution Control Agency  

3. Sarah J. Beimers, Minnesota Department of Administration State Historic Preservation 

Office 

4. Melissa Collins, Minnesota Department of Natural Resources 

 

(All four comments are listed as Exhibit 4) 

 

Additionally, several comments were received from the public, civic and community 

organizations, and the property owner. (Exhibit 5) 

 

RGU Responsibilities:   

 

Under Minnesota Rules, the RGU is responsible for determining the need for further 

environmental review of a project by preparation of an Environmental Impact Statement (EIS). 

The decision facing the Township is whether a project has the potential for significant 

environmental effects and compares the impacts that may be expected to occur from the project 

with four criteria listed later within this report.   

 

The Township must make either a negative or a positive declaration.  If a negative declaration is 

made on the need for an EIS, then the Township must notify all persons or agencies that 

received copies of the EAW.  The Environmental Quality Board is responsible to publish the 

decision in the EQB Monitor.   

 

If a positive declaration is made, an EIS must be prepared.  A positive declaration should 

include the time, date and location of the public meeting to discuss the scope of the EIS.   

 

Response to Comments: 

 

Under the environmental review process, the RGU’s record must provide written response to 

substantive comments received during the EAW comment period.  In this instance written 

comments were received from the regulatory agencies listed above. (Exhibit 6) 

 

These comments were generally related to: 

 

1. Water resources and required permits 

2. Contamination / Hazardous Material / Waste / Septic / Water Reuse / Stormwater  

3. Tree removal, tree preservation and inaccuracies in data 

4. Use of native plantings 

5. Archeology 
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6. Karst geology 

7. Birds  

8. Incomplete data  

9. Rare features  

10. Phase 1 archaeological survey  

11. Best management practices during construction 

12. Noise 

 

One of the charges within the EAW process is to accept comments and determine if 

inaccuracies are found within the EAW.  Once found and pointed out, part of the process is to 

correct the record to provide the most accurate information to the decision makers.  Rochester 

Township Staff has determined that the EAW should be corrected as pointed out by several 

comments from both the public and the regulatory agencies. (Exhibit 7 is the corrected EAW 

Pages 1-228). 

 

The developer’s representatives for the project, have provided written response to the reviewing 

agencies and public concerns, which are included with this report.  You can find those 

responses as part of Blue Line Advisors PLLC, letter dated September 7, 2021 RE: Developers 

Response to Comments For Pavilion Estates EAW, (Exhibit 7 pages 229-272) 

 

Staff Analysis & Response 

 

Staff response to the comments can be found as Exhibit 8.  

 

Criteria for Determining Significant Environmental Effects:   

 

In deciding whether a project has the potential for significant environmental effects, the 

Township must consider the following factors:   

 

A. Type, extent and reversibility of environmental effects; 

 

 Land Uses:  Olmsted County has designated the area for suburban development within 

its Land Use Plan.  The next step in the process would be for Rochester Township to 

consider rezoning the property from A-3 Agricultural District to R-1 Low Density 

Residential District which allows for lots two acres or greater in size.  Similar 

development is located within the area. 

 

 Erosion: Currently the land is woodland and pasture.  The pasture has not been utilized 

in several years and is overgrown with invasive type trees such as boxelder. Since 

conversion to a new use exceeds one acre a NPDES/CWS permit is required.  Best 

Management Practices including silt fence, ditch checks and stabilized construction 

entrances will be required.  The property contains wooded slopes of over 18 percent in 

which caution will be necessary to prevent soil movement during the construction of 
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roads in those areas.  The additional vegetation, when converting agricultural land large 

lot development, should reduce the amount of exposed soils annually.   

 

 Wastewater: ISTS systems will be designed to accommodate the number of bedrooms 

within each home as building construction permits are obtained.  Because of the depth 

to bedrock most of the lots will be developed with pressurized mound septic systems.  

All systems will be installed and inspected using Minnesota Rules 7080 and the more 

restrictive Rochester Township ISTS Ordinance.  Areas large enough for both a primary 

and secondary septic site are delineated within the development prior to the beginning of 

construction.  Those sites must be left undisturbed by the developer during construction. 

 

 Wells: Two community wells are proposed in the development.  The wells will be five 

party wells governed by community well agreements. Included in these agreements will 

be regulations which will not allow for lawn irrigation systems. 

 

 Stormwater:  The stormwater design and plans are created by the developer’s engineer 

and then reviewed by the Township Engineer. The township relies on its professional 

staff to make sure the appropriate standards and regulations are met.  In addition to 

stormwater management via infiltration on individual lots, drainage easements are 

located throughout the development to allow for stormwater management.  A stormwater 

management plan has been developed and included as a deed restriction on lots within 

the development.  If homeowners neglect to follow the plan, provisions are provided 

within the deed restrictions to allow the Town to come in and do the repair and assess 

the cost back to the homeowners. 

 

 Rain gardens will be incorporated into each lot.  Individual lot grading plans will be 

required prior to home construction.  Those plans shall be reviewed by the Township 

Engineer to comply with the development agreement and the Township’s MS-4 Permit. 

 

 Wildlife:  Two birds on the state listed birds of special concern; the Bell’s Vireo and the 

Cerulean Warbler have been documented to be within the vicinity of this development. 

Tree and shrub removal should be avoided between May 15th and August 15th to avoid 

disturbing nests.  Because of the row crop agricultural uses and surrounding residential 

uses most of the wildlife within the area is already accustomed to frequent disturbances 

and suburban conditions.  

 

 A portion of a Great Blue Heron Rookery is located on the property, which through an 

organized effort, produced several comments.  The rookery is located on private lands.  

Organized efforts are under way to try to convert portions, if not all, of the area into a 

quasi-public nature preserve. The efforts are admirable, but as provided through 

comments the birds may or may not nest in the same area in future years.  Other areas 

of know Great Blue Heron Rookeries within Olmsted County no longer exist and from 

evidence provided in the EAW, additional nesting sites have been found. Thus, the birds 

move.   
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Rochester Township has a 180-acre site within the Mayo Woodlands development of 

preserved hardwood forest.   It has been brought forward during the public comment 

process of the EAW that the there was a Great Blue Heron Rookery site within that 

forest at one time which has since moved.   The rational for the movement of a rookery 

is unknown but educated guesses are based on predators in the area, food sources and 

adequate nesting sites. Public testimony indicated that the Pavilion Estates site only 

provides the nesting area and contains very little in the form of a food source.  

 

According to testimony and the EAW a small portion of the rookery is located on this 

property with the majority of the rookery being located on two neighboring properties. 

Development of this property may or may not disturb the rookery.  As pointed out in the 

response to the Minnesota Pollution Control Agency item 11, it is in the developer’s best 

interest to preserve as many of the old growth tress as possible.  

 

It is also noted within the EAW that an upland forest rookery exists about one-half mile to 

east of this site in an area which has already been developed as suburban lots. 

Comments within the EAW and public comments, indicate other sites in Olmsted County 

where Great Blue Herons were known to be have nested which have now been 

abandoned by the birds. There is no assurance that the birds will stay at this location 

with or without development.      

 

 Noise:  Construction noise levels may cause short periods of disturbances to the 

surrounding residents.  Construction noise would be during normal working hours and 

should not extend into the weekends and evenings.  Rochester Township does have a 

Noise Ordinance which will need to be complied with. 

 

 Road Improvements: The development proposal includes a private roadway system 

which is smaller in size than a normal public roadway.  The roadway easement is 

proposed at 45 feet in width verses the normal 66 feet for a public roadway.  The 

reduction will allow for less disturbance of area in order to develop the roadway system.  

The private road standards in the Rochester Township Subdivision Ordinance allow for 

the roadway to be at a steeper grade than a public road thus reducing the amount of 

cutting required to establish the roadway.   

      

B. Cumulative potential effects of related or anticipated future projects; 

 

The Township has not been presented with any other plans for future development in the 

area.  The neighboring properties are part of the City of Rochester “Urban Service Area” 

designation within the Olmsted County Land Use Plan, meaning that development of 

those properties in the future would be on city services and at greater density than 

suburban development. 
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The environmental effects, including cumulative effects of urban and suburban 

development, are accurately described and complied with all provisions of the Olmsted 

County General Land Use Plan that defines City and Suburban growth limits.  The 

environmental effects and cumulative effects are further protected by the administration 

and enforcement of the Rochester Township Zoning and Subdivision Ordinance and 

Development Agreements. 

  

C. The extent to which the environmental effects are subject to mitigation by ongoing public 

regulatory authority;  

 

Following is a list of permits/actions that will need approval: 

   

  Rochester Township – General Development Plan and Zone Change 

  Rochester Township – Traffic Impacts via a traffic impact study 

  Rochester Township – Preliminary Plat 

          Rochester Township – Grading and Erosion Control Plan 

  Rochester Township – Development Agreement 

  Rochester Township – Final Plat 

 

List of additional permits required prior to building construction: 

 

MN Pollution Control Agency:  NPDES Construction and Stormwater Permits 

(NPDES/CSW)  

Olmsted County Planning Commission – Environmental Review 

Olmsted County Board – Final Plat 

 

The following permits may be required: 

 

 Department of Natural Resources: Water Appropriations Permit  

 

  Future development permits: 

 

 Olmsted County - Well Water Permits 

 Rochester Township – Individual Lot Grading Plan Approval 

Rochester Township – Septic Permits 

 Rochester Township – Building Permits 

 

Rochester Township finds that the potential impacts identified as part of the proposed 

project are addressed through the regulatory agencies permitting process. 

 

       D. The extent to which environmental effects can be anticipated and controlled as a result 

of other available environmental studies undertaken by public agencies or the project 

proposer, including other EIS’s.   
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 The project is subject to local, state, and federal requirements. Rochester Township 

finds that a permitting process is in place which the developer will be required to follow 

which will reduce and mitigate the environmental effects of the project. Many of these 

processes are in place to reduce the environmental impacts of such a development.   

 

 

Findings:   

 

The EAW process has proven to be a useful tool in establishing conditions of approval. 

:   

1. The anticipated environmental effects of this project are found to be the same as those 

experienced with any development.  No significant environmental impacts are 

anticipated from the proposed development which would warrant the preparation of an 

environmental impact statement.  Erosion control measures shall be incorporated during 

the development process including silt fencing, ditch checks and stormwater treatment.  

Reseeding of disturbed areas as soon as possible will be encouraged. Temporary 

stormwater management may be required during the construction process. No 

construction activity will be allowed within 600 feet of Cascade Creek.   

 

2. Measures are incorporated into the permitting process to limit the amount of exposed 

soil. The applicant must submit an erosion control plan, which needs to be approved by 

the Olmsted County Soil and Water Conservation Service as required by the Township 

Zoning Ordinance and by the Township’s Engineer as required by the development 

agreement.  Erosion control measures must be used during the different development 

stages to protect water quality and prevent soil movement.   

 

3. Rain gardens have been incorporated into the plan to allow for water infiltration and 

uptake.  Individual lot grading plans reviewed and approved by the township engineer 

shall be required through the development agreement process.  Deed restrictions will be 

utilized for stormwater management. 

 

4. The County uses a Comprehensive Land Use Evaluation System (CLUES model) for 

which data on natural resources and other development criteria is collected.  Olmsted 

County has designated the site as “Suburban Subdivision” on the Olmsted County Land 

Use Plan Map.   

 

5.    A traffic impact study will be required during the preliminary platting process to 

determine what impacts this development may have on them.  Measures should be put 

in place to mitigate those impacts whenever possible.  

 

6. If at any time human remains are encountered on the property, development should 

stop, and a burial site assessment should be completed.  Additionally, if any historic 

items such as prehistoric bones or tools are uncovered, development should stop until 

further assessment is completed to determine the nature of the find.  
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These findings may need to be amended as determined by the Board.  The applicant’s 

response is included with this report.  The comment period has ended, and the Board is not 

required to take any additional comments but may if it so chooses. 

 

Additional findings have been provided by the developer.  Staff agrees with these findings and 

recommends incorporating them in your decision by reference. (Exhbit 9) 

 

 

Conclusion: 

 

Comments received have provided information adequate to determine that appropriate 

mitigation measures can be incorporated into the project plans. This along with the required 

approvals and permits will be sufficient to mitigate the environmental issue pointed out within 

the EAW and reviewers. 

 

Based on the analysis and findings as listed above, and analysis and responses to the 

reviewers by the developers representatives, on behalf of the developer, which support the staff 

recommendation, staff recommends that the board adopt a negative declaration that the project 

does not have the potential for significant environmental effects  to trigger the need for an 

Environmental Impact Statement (EIS).   

 

 

 

 



























































Exhibit #5 



The land topograph and location will have bad effect on the water resources feeding the creek. 

The rookery is the only one in Olmsted county and west of the Mississippi River and cutting 

those trees will force those birds to leave and never return which will affect the ecosystem 

balance. Cutting those old trees is a bad idea and every effort should be made to save this 

beautiful forest and the birds 

 

Hanan Absah 

Coldwell Banker Burnet 

315-278-7324 



Hello - please, please do not allow the destruction of the unique heron rookery in Olmsted 

County to be destroyed simply for the sake of adding 10 luxury homes to the coffers. There are 

multiple options for people to build their homes in Rochester township that are beautiful settings 

and great neighborhoods, but there are zero opportunities to replace this rare natural habitat 

that had thrived for decades - the only known upland great blue heron rookery in 

Minnesota.  The EAW prepared by out-of-state consultants bought by the developer is obviously 

biased and states inaccurate information easily disproven by long-time area residents and 

unpaid experts in this field. It includes a LOT of eye-glazing verbiage that has nothing to do with 

the fact that this rookery already exists on the property in question and it will no longer do so 

should this development take place. Why does it matter whether contractors and homeowners 

will control the use and disposal of hazardous wastes if the habitat for these beautiful creatures, 

whose numbers are declining, has already been bulldozed down? Once gone, it cannot be 

replaced. The EAW is not addressing the matter at hand. At bare minimum, a true 

environmental impact statement with a thorough investigation and review should be performed. 

This is a gem in our region - something to be treasured, not destroyed. 

 

Thank you to our Rochester Township Board for listening to our concerns! 

 

Kim Adams 





The Pavilion Estates EAW shows that the MNDNR has known of the rookery in the suburban lots to the 
east for at least 24 years showing the nesting site in the 1997 County Biological Survey and mentioning 
the rookery in the EAW for the Lily Farm suburban development. They did not think that it was 
significant enough to halt suburban, or urban development and have never publicly cited the rookery as 
a unique or special resource. 

After repeated studies of Olmsted County habitants and ecological resources, the MNDNR never cited 
the Pavilion Estates property as deserving any special protection. The development, if conducted in 
accordance with the rules that protect active nests should be allowed to proceed without the need for 
an Environmental Impact Statement or any further study. 

Sincerely, 

Emmanuel Baba-Lola. 

 





We support saving the Rookery. Please do a thorough EIS. 

Thanks. 

Gerald and Denise Bonde 



Pavilion Estates
EAW Public Input Meeting

August 23, 2021

Jeff Broberg, LPG



















The EAW checklist does not adequately address the Great Blue Heron rookery and the birds’ 

decline statewide.  Rookeries must be protected!  Please require an Environmental Impact 

Assessment. 

 

Linda Burns 



Dear Roger, 
  
I am writing as a concerned citizen of Rochester and Olmsted County about the 
potential negative impacts of the Pavilion Estates Development on the unique heron 
rookery and critical forest habitat in the Cascade Creek watershed of Rochester 
Township, specifically to voice my support for a more thorough investigation in the form 
of an Environmental Impact Statement (EIS) before granting permission to the 
developer to bulldoze the forest and build new luxury homes in the vicinity of the 
rookery. 
  
Furthermore, public comments that natural resource experts have made, based on 
reviews of the current Environmental Impact Statement (EAW), make a strong case that 
a deeper and more thorough environmental review and investigation in the form of an 
Environmental Impact Statement (EIS) is needed. I strongly urge the township board to 
question the accuracy, clarity, and completeness of the information in the developer’s 
Environmental Impact Statement (EAW). 
The developer’s EAW alleges that this Great Blue Heron rookery is not significant and 
has minimal bird activity, despite the contrary opinions of Minnesota natural resource 
experts and accounts of neighbors who have observed significant nesting activity for 
decades.   
It’s my hope that the Rochester Township board, after carefully considering all the 
options, casts its vote on the side of thousands of area citizens who wish to save the 
rookery and protect its unique mature upland hardwood forest habitat by allowing the 
state of Minnesota to purchase the land at fair market value so that it may be turned into 
a state Scientific and Natural Area (SNA), as this is clearly the best solution available to 
all parties.   
Heron rookeries are rare, unique, and irreplaceable. Housing developments should 
proceed, but only when proposed for more suitable and hence far less environmentally 
sensitive, unique places on our landscape. 
Sincerely, 
  
Daniel & Ellen Butterfass 
4875 Scenic View Drive SW 
Rochester MN 55902 
 



To the Township Board Members: 
 
Unless we choose to put blinders on, it is clear that the EAW lacks critical information 
upon which to make an informed decision regarding the fate of the Great Blue Heron 
rookery.  
 
Our former State DNR Nongame Wildlife Program Director Carrol Henderson concluded 
that the Rochestor Rookery rises to the level of a protected Scientific and Natural Area. 
By contrast, the developer deemed it unworthy of such attention and protection.  
 
WIth 45 years of experience studying birds in our state, I would not be so quick to 
dismiss Mr. Henderson's concerns.  
 
You owe it to the citizens of Rochestor as well as of Minnesota, to do your due diligence 
before destroying something that cannot be replaced. 
 
Sincerely,  
 
Judy Chucker 
 







August 26, 2021 

 
From:  Elizabeth Copper 
  6843 Nelson Rd. 
  Cotton, MN 55724 
  ecopper@san.rr.com 
   
To:   roger@tcpamn.org 

Randy Staver/ Rochester Township Clerk 
Roger Ihrke/TCPA –Rochester Township ZoningAdministrator 
Address: 4111 11th Ave SW Rm 10 
Rochester, MN 55902 

 
Subject:  Pavilion Estates Subdivision – Environmental Assessment Worksheet  
 
I am a Minnesota property owner and a seasonal resident.  I have worked as a biologist for a number of 

years primarily monitoring endangered birds.   

I am writing to ask that an Environmental Impact Statement (EIS) be prepared for the Olmsted County 

development project, the Pavilion Estates.  The Environmental Assessment Worksheet (EAW) provided 

by the landowner’s consultant is an advocacy document which does not adequately address the 

biological significance of the site and the potential adverse effects to the natural resource values of the 

property. 

Attention was called to this project by an adjacent property owner concerned with disturbance to a 

colony of nesting great blue herons (Ardea Herodias).  Apparently, the neighbor was not aware of the 

proposed development and/or the rapid pace at which it was proceeding until surveyors were observed 

on the development site.  Concerned that tree removal was potentially imminent despite the presence 

of herons at the colony a restraining order was sought and granted based on Migratory Bird Treaty Act 

Protection.  Because there had been no published environmental review of the development prior to its 

speedy zoning processing an EIS was requested.  The property owner in the face of the restraining order 

funded preparation of an Environmental Assessment Worksheet (EAW).  Local jurisdictions, not aware of 

the potential natural resource issues had not required even an EAW much less any more thorough 

evaluation.  Since the herons are the reason the EAW is being done a map at the beginning of the EAW 

showing the locations of heron nesting on the development map would be helpful.   

The EAW, which the state Environmental Quality Board (EQB) describes as brief and informative rather 

than an advocacy document is not brief (188pp) and is clearly an advocacy document. The disparaging 

description of those who raised concerns about the heron colony (p. 7) inappropriate in a government 

document is clear evidence of the bias of the EAW.  The EAW is structured to refute the assertion that 

this is property appropriately reviewed through an EIS.  Concern about great blue herons is dismissed 

referencing a variety of sources but does not address the decline of the breeding population in 

Minnesota identified in long‐term Breeding Bird Surveys.  The Minnesota Ornithologists Union Breeding 

Bird Atlas documents a single breeding location in Olmsted County for the species despite it being a 

heron with wide distribution in North America.  Great blue herons are not listed as endangered or 



threatened but as they forage primarily in wetlands, they are a wetland indicator species and wetlands 

are recognized by both state and federal policy and regulation.  

The EQB call for brevity in an EAW is to assure that the information is readily findable but the length of 

this EAW will clearly discourage all but the most dedicated reader. The length appears to be an attempt 

to simulate an EIS without the neutrality. 

The rarity of great blue heron nesting based on the Breeding Bird Atlas in Minnesota is not 

acknowledged.  While these herons are recorded in all 87 counties they were confirmed breeding in only 

47 counties not including Olmsted and in only 1.9% of the atlas blocks.  Breeding was recorded only in 

single atlas blocks in only three of the six counties surrounding Olmsted.  Those recorded in Dodge and 

Mower were the first for the list of breeding counties.  In other words, great blue heron colonies are a 

rarity in southeastern Minnesota.  Given the disappearance of wetlands, climate‐change induced 

drought and the scarcity of this heron as a breeding species in southeastern Minnesota and the biased 

perspective of the EAW, an EIS is certainly warranted. 

No information was provided on the size of the colony on the project site.  Comments on the Save the 

Rookery Facebook page suggested that the colony on the project site had been present for multiple 

years.  The species account in Cornell’s Birds of the World indicates that colonies may persist at the 

same location for decades and individuals frequently return to the same nest site.  Available foraging 

habitat is essential to nest site selection, but other significant factors include larger woodlands, 

vegetative or water buffer from human activity, and lower road density. Potential predator presence is 

also a factor in nest site selection with tall trees being the choice in areas with mammalian predators. 

Deciduous trees with leafy crowns are selected to provide protection from aerial predators such as the 

bald eagles nesting nearby.  Nests are found mostly in trees up to 30m or more above the ground and 

can show high fidelity to tree species.  My personal experience in California is that great blue herons can 

nest in suburban/urban areas but always in the tallest available trees.  A description including species, 

density, and height of the forested area in and around the Pavilion Estates property should be provided 

in the EIS.   

The need for an EIS is not just concern about the nesting great blue herons, but also about the loss of 

already severely depleted forest which in this case provides prime habitat for heron nesting.  

Southeastern Minnesota is geologically unique and historically supported extensive hardwood forest the 

remnants of which are rapidly disappearing.  Forest in Minnesota often appears to be treated generally 

like corn – it is a crop to be harvested and is readily zoned as agricultural land.  The value of forest 

presence and cover to water quality, groundwater retention, wildlife values as well as adjacent land 

benefits is not acknowledged in the EAW.  The EAW suggests that water quality will be improved by this 

residential development.  It appears that the woodland on and adjacent to the property area is one of 

the larger contiguous blocks remaining on the west side of Rochester at the western edge of historical 

hardwood forest. The project will essentially bisect the woodland black and all surrounding woodland 

should be surveyed for vulnerable natural resource values that will certainly be affected. 

While no thorough natural resource surveys were conducted of the property and DNR data were not 

made available the EAW did reference data from nearby development surveys that indicated the 

presence of several sensitive or listed species.  That combined with the presence of a heron nesting 

colony argues strongly for an EIS and adequate property surveys. 



The presence of Cascade Creek is acknowledged and bisects the property but effects to the creek are 

dismissed without addressing wildlife use of the creek and no mention is made of the $1.5 million 

wetland restoration project underway downstream and potential effects.  Included in the restoration 

plans are potential trail systems leading to the nearby park which receives mention only as nearby 

public land.   

Environmental corridors are identified as valued in state and local land use planning and zoning but the 

role of the property in the seemingly evident environmental corridor of Cascade Creek is not mentioned 

as a benefit of existing conditions or vulnerability to adverse effects of development.   

The Watershed Health Assessment data deserved a more balanced treatment as arguments can be 

made from the data that the development is in an area deserving  the closer examination from an EIS.    

Current zoning practices missed this project as one deserving more thorough environmental review and 

those practices should be revisited to avoid future conflicts.  The property was originally zoned Resource 

Protection (RP)‐natural resources, then RP‐ag.  The county then included it in Urban Service Area zoning 

and the property owner beginning late in 2020 proceeded to request zoning changes that would allow 

the development project to proceed.  As the EAW indicates wooded lots are more profitable in the real 

estate market but conservation of wooded areas can be encouraged and expanded to increase land 

profitability while also contributing to reforestation which is broadly recognized in the scientific 

community as desirable and beneficial to combat climate change.  The property owner is not well‐

served in this case by the cavalier treatment by his local land use agencies of the resources present on  

his property. Being a member of the County Soil and Water Conservation District, the local purveyor of 

the Water Conservation Act it is hoped the property owner can encourage more rigorous environmental 

review from his planning colleagues. 

The time spent in EIS preparation will also allow the “activists” time to seek adequate funding from 

conservation organizations, local jurisdictions, and community members to purchase some or all of the 

property assuring the property owner of adequate compensation. 

When determining whether to pursue an EIS remember the purpose of the Minnesota Environmental 

Policy Act: 

(1) to declare a state policy that will encourage productive and enjoyable harmony 
between human beings and their environment; 

(2) to promote efforts that will prevent or eliminate damage to the environment and 
biosphere and stimulate the health and welfare of human beings; and 

(3) to enrich the understanding of the ecological systems and natural resources 
important to the state and to the nation. 

 

Thank you for the opportunity to comment, 

 

Elizabeth Copper 

 



Dear Rochester Township Board Members: 
 
I am very concerned about the proposed development that would destroy a Great Blue 
Heron rookery in NW Olmsted County. This is a very valuable natural resource that can 
never be recovered if destroyed by development. It would grieve me greatly if I can no 
longer occasionally spot Great Blue Herons in my city. These magnificent creatures 
deserve our protection and support.  Please require a full environmental impact 
statement.  Thank you. 
 
 

 
(Photo taken late afternoon 8/17/2021 in Silver Lake looking North to 7th Street NE.) 
 

Marty Cormack 

2748 Hawk Ridge CT SE 

Rochester, MN 55904 
 



Lynn D. Cornell 
Rochester Township, Minnesota 
August 26, 2021 

 
Rochester Township Board Members 
Attn: Roger Ihrke 
Township Cooperative Planning Association 
4111 11th Avenue Southwest, Room 10 
Rochester, Minnesota 55902 
 
Re: Environmental Assessment Worksheet (EAW) for Pavilion Estates 
 
Dear Gentlemen: 
 
I am writing with concerns about the Environmental Assessment Worksheet (EAW) for the 
proposed Pavilion Estates development.  I will defer to the unpaid regional experts on the 
scientific details that are being submitted as comments on this EAW, but I will also make a few 
comments from my perspective as a Rochester Township resident, concerned citizen, and 
birdwatcher. My main concerns are that the EAW is biased, incomplete, and clearly rushed.  
 
According to the Minnesota Administrative Rules 4410.1600 regarding EAW comments, “The 
comments shall address the accuracy and completeness of the material contained in the EAW, 
potential impacts that may warrant further investigation before the project is commenced, and the 
need for an EIS on the proposed project.” This EAW falls short on accuracy and completeness 
and falls short on potential environmental impacts. According to the Minnesota Administrative 
Rules 4410.1700 Decision On Need For EIS, Subpart 1: “Standard for decision on need for EIS. 
An EIS shall be ordered for projects that have the potential for significant environmental 
effects.” I believe this proposed development has the potential for significant environmental 
effects, and thus an EIS should be ordered. 
 
Subp. 7. Criteria: “In deciding whether a project has the potential for significant environmental 
effects, the following factors shall be considered: 
A. type, extent, and reversibility of environmental effects; 
B. cumulative potential effects. The RGU shall consider the following factors: whether the 
cumulative potential effect is significant; whether the contribution from the project is significant 
when viewed in connection with other contributions to the cumulative potential effect; the degree 
to which the project complies with approved mitigation measures specifically designed to 
address the cumulative potential effect; and the efforts of the proposer to minimize the 
contributions from the project; 
C. the extent to which the environmental effects are subject to mitigation by ongoing public 
regulatory authority. The RGU may rely only on mitigation measures that are specific and that 
can be reasonably expected to effectively mitigate the identified environmental impacts of the 
project; and 
D. the extent to which environmental effects can be anticipated and controlled as a result of other 
available environmental studies undertaken by public agencies or the project proposer, including 
other EISs.”  



 
As someone who has enjoyed birds in general since as long as I can remember, I am particularly 
concerned about the great blue heron (GBH) nesting site (rookery) that is located on the site of 
the proposed development. This particular rookery has existed for decades according to the 
current landowner and the neighbors, and is “unique in all of science” due to its upland location 
according to regional experts Mr. Carrol Henderson and Dr. Bonnie Ploger, who stated it was 
“unlike any of the other rookeries she has previously studied” (p. 163 of EAW document). Dr. 
Ploger also testified that disturbance of the area would “almost certainly result in colony 
abandonment” (p 262). If this is the case, then why does the EAW preparer not address this 
issue? The only response we seem to hear from the developer’s paid consultant and EAW 
preparer, Mr. Jeff Broberg is bullish statements that the experts are wrong, there is no decline in 
the great blue heron population, and the herons will just go elsewhere. Mr. Broberg made such 
statements at the Rochester Township special meeting on August 23, 2021 and at the Olmsted 
County Commissioners meeting on April 6, 2021, as well as in the EAW. Besides the scientific 
merit of this unusual rookery, where else are the herons supposed to go? The EAW does not 
address this issue. At the August 23 Township meeting, for which he arrived unprepared, Mr. 
Broberg likened the heron rookery to hummingbirds in a lilac bush. Mr. Broberg said 
sarcastically, “I’d better not trim my lilac bush, there might be a hummingbird in there.” This is a 
completely false analogy. Great blue herons have communal nesting colonies. They return to 
their nests year after year, in this instance for decades, to raise a new generation of herons each 
year. They nest high in the trees, and in a community, to be protected from predators. There are 
few nesting sites in the area. Mr. Broberg’s brash statements show a clear bias and a disregard 
for scientific information. For this reason, the EAW should not be considered an adequate 
document to evaluate the environmental impact of development at this site.  
 
At the August 23 meeting, Mr. Broberg also claimed that the Minnesota DNR agency itself cut 
down trees that contained a small great blue heron rookery near the Isinours Station Campground 
in southeast Minnesota, and that the great blue herons simply went across Watson Creek and 
nested there instead. After speaking with a Minnesota DNR wildlife supervisor in charge of 
southeast Minnesota, she stated that first, the DNR would never cut down trees that contained 
great blue heron nests, and second, that there also is currently no great blue heron rookery along 
Watson Creek. Again, Mr. Broberg created a story without regard to truth and without any 
verification. I am not even addressing all of Mr. Broberg’s false statements here. The EAW, as 
prepared by Mr. Broberg, should be viewed with skepticism as an adequate document to evaluate 
the potential impact of development at this site.  
 
Furthermore, the EAW preparer shows bias in referring to concerned citizens as “activists”. At 
both the August 23 Township special meeting and at the Olmsted County Commissioners 
meeting on April 6, Mr. Broberg tried to push a false narrative that due to a neighbor’s dispute, 
the neighbors “engaged activists to develop and maintain a ‘Save the Rookery’ website and 
social media campaign” (p 7 of the EAW). I created the website as a reference point for news 
and information about this threatened rookery and mature forest, and the potential impacts of 
development of this site. I take offense at Mr. Broberg’s false narrative and personal attacks. I 
am a concerned citizen. I have not been an “activist” in the past (although I don’t believe that 
should be used as a pejorative term). While I had observed great blue herons flying overhead and 
wading in the streams around town, I learned about the rookery from my neighbor, who sent out 



information about the threatened rookery on a neighborhood email list. We are not immediate 
neighbors of the threatened rookery. The word has spread from one neighbor and friend to the 
next. There are now over 900 members on the “Save the Rookery” Facebook group. We have 
had over 25,000 website page views and over 8500 unique visitors to the website. This is an 
organic, grassroots effort by concerns citizens who want to volunteer their time and money to 
protect this great blue heron rookery and mature forest. That is exactly why we refer to ourselves 
as “rookies” – we are all new at this kind of effort! The numbers show the great concern that 
citizens have for appropriate housing developments, not developments in the wrong areas. We 
value our existing forests and sensitive natural areas.  
 
The EAW is inaccurate. For example, the EAW states that “No active nests were documented in 
the colony in spring 2021 surveys.” I am not sure what the EAW preparer’s definition is of 
“spring”, but I visited the forest near the rookery on April 23, 2021, keeping a safe distance from 
the birds (per my concern for their wellbeing as well as required by a court’s restraining order). I 
believe April 23 qualifies as spring in Minnesota, even though it occasionally snows here in 
April. I could view these birds from a distance due to the lack of leaf coverage at the time. I 
observed dozens of nests and probably 30 great blue herons in and around the nests, displaying 
mating behaviors. I only observed from one viewpoint and was not intending to count them; but 
the EAW statement is clearly false that there were no active nests were present there in the 
spring of 2021. Mr. Broberg is not a bird expert, but the developers hired an out of state bird 
expert, Molly Tuma, who viewed the herons on one day in June 2021, at which time the birds 
were not readily viewable due to heavy leaf cover (p 38 of EAW). This EAW is incomplete 
because there was not an adequate evaluation of the bird activity due to the time the EAW 
preparation, in the summer of 2021.  
 
The EAW does not address the significant decline in North American birds overall (Rosenberg et 
al., Science 366, 120–124, 4 October 2019) and does not address the decline in great blue herons 
in Minnesota, particularly since the year 2000 according to the Breeding Bird Survey (Robert B. 
Janssen, "Birds in Minnesota" published by the University of Minnesota Press; see figure below, 
used with permission). “Humans impact Great Blue Herons by destruction and degradation of 
habitat, by disturbance of nesting colonies and key feeding areas, and by causing direct mortality 
(reviewed by Parnell et al. 1988, Butler 1997, Vennesland 2000)”, according to the Cornell Lab 
of Ornithology’s Birds of the World website. The EAW does not accurately and completely 
address the effect of the degradation of habitat, which is exactly what is being proposed to be 
done to the rookery in question in the Pavilion Estates development plan. Instead, the EAW uses 
data from eBird sightings of great blue herons to argue that there is no problem with destroying 
their breeding habitat. eBird is a community tool where any bird observer can log their sightings; 
I use it, and have logged great blue herons in the area. The great blue heron is a large bird that 
often flies overhead, and is one of the most recognizable birds to the casual observer (including 
myself), and that is one reason it is logged frequently, as opposed to smaller, less recognizable or 
less readily seen birds. The Rochester area is a more heavily populated region, with many 
birders, and thus there are more people in the area that can report great blue herons in eBird. 
However, eBird data cannot be used to determine the impacts of destroying the breeding habitat 
of these colonial nesting birds. The chart is misleading, and the eBird data have no relevance to 
the questions that should be addressed by this EAW. The conclusions drawn based in part on the 
eBird map – “The GBH has a very large and stable population at the National, state, and county 



levels” [sic] -- and that there is no impact on great blue heron populations by destroying their 
nesting colonies- are invalid.  
 
Figure: Great Blue Heron reports recorded per Breeding Bird Survey route in Minnesota from 
1967 to about 2017 (from Robert B. Janssen, "Birds in Minnesota" published by the University 
of Minnesota Press; used with permission) 

 
This EAW is incomplete. For example, the EAW must include the Natural Heritage Review; this 
EAW does not include it. The Natural Heritage Information System (NHIS) includes a section on 
“Biotics”, which includes “Animal aggregations. Certain types of animal aggregations, such as 
nesting colonies of waterbirds (herons, egrets, grebes, gulls and terns), … are tracked regardless 
of the legal status of the species that comprise them. The tendency to aggregate makes these 
species vulnerable because a single catastrophic event could result in the loss of many 
individuals.” [reference: https://www.dnr.state.mn.us/nhnrp/nhis.html] This includes the great 
blue heron rookery that neighbors of the property have observed for decades. From a distance, I 
myself observed and photographed numerous nests at this rookery, with at least 30 birds 
displaying mating behaviors, in April 2021.  
 



Page 42 of the EAW reports that WSE Engineering, Inc, requested to review the Minnesota DNR 
Natural Heritage Database but had not yet received the report. Not having received this report 
means that this EAW is incomplete and was submitted to the RGU (Rochester Township) in a 
rushed manner. Not waiting for the report does not excuse the EAW preparers from taking a 
required step of reviewing the Natural Heritage Information System (NHIS). The EAW preparers 
instead rely on a report from another area from 2014. The “surrogate report” from 7 years ago 
does not excuse the EAW preparers from taking this required step as part of the EAW.  
 
This EAW does not address the impact of removing a significant portion of mature forest 
including tree canopy, and its impacts with respect to climate change. According to Carrol 
Henderson (Minnesota Ornithologists’ Union, Minnesota Birding, July-August 2021, Vol 58, no 
4), there are roughly 120 acres left of mature contiguous forest left in Rochester Township; this 
proposed development involved 30 acres of mature contiguous forest, which is 25% of the entire 
mature contiguous forest in the Township! There is not one mention of the word “climate” in the 
entire EAW. In 2021, this is a glaring omission.  
 
The EAW is supposed to be a scientific – although readable and understandable – document. The 
EAW is unorganized, and certainly not readable or understandable to the general public. The 
EAW contains numerous typos and missing references. Examples: p 113: “WSE Surveyors 
Connelly property nesting tree survey, May 26, 2021 Error! Bookmark not defined.” [sic]; p 
130 of the pdf document (also labeled as p 19 on the document page), Figure 9, “(cite source 
(website?).” [sic]; p 131, “Figure 10..” [sic], ““(cite source (website?).” [sic]. For other 
statements in the EAW, I cannot find the references. It appears that the EAW preparer included a 
lot of information in this very long document to have the appearance of a scientific document, 
when it is actually a rushed and sloppily constructed document. But most important, the 
conclusions drawn are not based on the data. 
 
For all of these reasons, I believe the Township cannot accept this EAW as complete and 
accurate. The EAW does not address potential impacts that may warrant further investigation. 
The Township thus must request an Environmental Impact Statement. 
 
Sincerely,  
 

 
 
Lynn D. Cornell, M.D. 
 





Hello Roger, 
This message is in regard to the planned development that would destroy the Great Blue Heron 
Rookery. 
In May we held our 23rd annual Festival of Birds in Detroit Lakes. Due to the pandemic, we only 
held two morning field trips on Friday and Saturday for birders to go to conservation sites to see 
birds. Each trip could only have 30 birders who had to drive to a meeting spot. 
Birders came from Montana, North Dakota, Arizona, Connecticut, South Dakota, Oregon, Virginia 
and MN to bird! That means they bought a flight ticket, rented a car, stayed in a hotel, 
purchased meals and so on. For one or two trips of 5 hours each to see birds! By the way, birders 
travel great distances every year to attend our birding festival. 
  
It is worth the township’s time to request an EAW that is clear and easy to understand. 
Furthermore, asking for an EIS would clarify environmental concerns. 
  
Saving the rookery can have long term tourism benefits as well as educational value for students. 
Our local refuge has several US FWS programs for surrounding school students. The Great Blue 
Heron Rookery is a true treasure your community has in nature that cannot be replaced, please 
work to preserve it. 
  
Thank you, 
  
 
 

    c l e o n e   s t e w a r t 
    Detroit Lakes Tourism Director l Festival of Birds co-chair 
    700 Summit Avenue  l  Detroit Lakes MN 56501 

    218.847.9202  l   C 218.841.0225   
    https://visitdetroitlakes.com/event/festival-of-birds-in-detroit-lakes-minnesota/ 
 

http://www.visitdetroitlakes.com/
https://visitdetroitlakes.com/event/festival-of-birds-in-detroit-lakes-minnesota/


To Whom It May Concern,  
 

I would beg you to please reconsider the approval of developing the area that is 
currently funcitoning as an important rookery for great blue herons. I would urge you to 

listen to and consult with Carrol Henderson who is working and consulting with the Save 
the Rookery movement. Damaging this area is a frightening proposition. Destruction of 

habitat, especially those used for rearing young, is an endeavor that has unforseen 
consequences. Many species depend on areas such as this, not just the great blue 

heron. Developing it will have an impact on many species - both flora and fauna. The 
removal of something small can often impact the environment on a large scale. Trophic 

cascades resulting from habitat and species lost impact the entire landscape.  
 

Natural spaces are worth our protection. We have the unique opportunity to have this 
rookery in our county. It is a responsibility and an priviledge that we should not treat 

flippantly.  
 

Thank you for your time and your consideration. I hope you will help us protect the 
rookery of this magnificent species. The loss of this area would cause great grief to 

many of us in Olmsted County.  
 

Sincerely,  
 

Katie Eberhard  
 



this rookery needs to be left for the herons. it is very ubique in that it is an upland 
rookery uncommon for them, usually they are over water sites. but they are used 
annually to replentish their kind and we dont need more death in the bird world with all 
the threats to their existence. please give them a chance, there are lots of acres to build 
on but let the herons be, sell to an approppriate entity that will protect the nesting site is 
the answer here. 
 
brad ehlers, rochester 
 



Dear Mr. Ihrke, 
Please help Rochrster take a more balanced approach to development by supporting 
the unique green heritage of our local rookery. Places like these are priceless, and a 
unique feature of our rural community. As a medical destination, we need to preserve 
and highlight what we have that others don’t- not destroy it. 
 
Sincerely, 
Shawna Ehlers 
 



















































































Roger, 
 
Given the 50% decline in reported Minnesota Great Blue Heron breeding bird sightings 
from 1967 to 2017, and a statement by Carrol Henderson, former director of the 
Minnesota DNR Nongame Wildlife Program, that he considers this rookery to be unique 
in Minnesota and worthy of designation as a state Scientific and Natural Area, I am 
writing to encourage a more thorough review of the Pavillion Estates EAW to include an 
EIS.  
 
Thank you, 
Dick Estry 
615 21st St NE 
Rochester, MN 55906  
 





Roger, 

 

   In regards to the unique Rookery in Rochester Township, there is a lack of complete 

information in the EAW.  Please request an EIS so more information about what impacts the 

planned development will have on the Rookery and also the environmental health of the region. 

 

Sincerely, 

 

R. Friedhoff 



Roger, 
 
It is utterly ridiculous that a housing development (Pavilion Estates) is being proposed 
where a Great Blue Heron rookery currently resides. There are plenty of barren 
locations around Rochester that could be developed instead. Please do the responsible 
thing and let the Great Blue Herons and other wildlife keep their home. 
 
Thanks. 
 
-- Michelle Friessen 
Rochester, MN 
 



 
Good evening, 
 
God created this earth for everyone. Not just the people fortunate enough to have 
money and buy the land. Just because I can't afford to buy this land, doesn't mean I 
shouldn't have a say in protecting it. We need to protect these types of areas. 
 
I was born and raised in Rochester. The forests surrounding the city and vital to our 
ability to thrive. When they bulldoze everything and we're left with just money, we will 
know what's really important and what we really need to survive for generations. Money 
is great, but I think you know that in the end it's not what is most important. We need to 
protect the precious natural resources and habitats we have left, because without those 
things, we have nothing. 
 
Please don't let this intact forest area be destroyed. It would have negative 
consequences for the entire area, as forests like this are home to countless species of 
wildlife. Where will they live? These people can surely find other homes to live in, a 
different place to build. It's not the case for all the life in the forest. 
 
Please help protect our beloved planet by preserving natural spaces like this. The kids 
and their kids would appreciate woodland areas being preserved so they can have 
better air quality and a healthy environment.  
 
Everything is connected. Please don't destroy this forest. Don't throw away the last 
remaining parts of the Big Woods. We need these trees and all the wildlife living 
amongst them. Please don't destroy what truly would benefit all of the people, over a 
hundred thousand and beyond, so that only a few may live in luxury in this precious 

place. Please read "The Lorax" and think about what side you are on .  
 
Thank you for accepting the public's input on this extremely important issue. 
 
Sincerely, 
Gina Gile 
1121 33rd St NW 
Rochester, MN 55901 
 



I am writing to urge that we save the rookery. These birds are important and we must protect 

the earth and mitigate human damage. 

 

Ellen 

--------------------------- 

Ellen L. Goode 

703 10th Ave. SW 

Rochester, MN 55902 USA 



HI! I live in Rochester, MN and love to watch the eagles, and especially the blue herons, 
enjoy our local lakes and reservoirs. I have reviewed the EAW with regards to the Blue 
Heron Rookery and find the information incomplete and potentially risking our local Blue 
Heron population as well as the environmental health of the region. I would urge that an 
EIS be undertaken to better understand the possible impact of this development on the 
Blue Heron Rookery. Thank you 
Sincerely, Dr. Kari Grabowsky 
 



Dear Mr. Ihrke, 
 
I am writing in concern for the Great Blue Heron rookery in Rochester Township.  It is of 
great importance to me that we protect the breeding ground for these birds that have 
been in significant decline in the past decades. 
 
Before anything drastic is done to this site, I would like to see an environmental impact 
statement done independent of the developer.  I am convinced it will find that this is a 
rare site that is worth preserving.  We need to listen to environmental experts in this 
area, including Carrol Henderson, who argue this site is important and will be destroyed 
by the proposed development. 
 
Thank you for helping to protect these creatures. 
 
-- Dave Gross 
Zumbro Valley Audubon Board 
 



Rochester Township Board, 
 
Thank you for keeping the public in the loop regarding the Pavilion Estates project. I 
appreciate that both the project's organizers and public commenters will have time to 
publicly speak tomorrow night. 
 
As the project continues, I'm looking forward to hearing possible options for how the 
development might be conscientious of local wildlife. My current understanding is that 
creating an Environmental Impact Statement (EIS) is the best way to publicly 
communicate the best options. I am confident that the decision makers already embrace 
a uniquely Minnesotan love of the outdoors and will choose the most prudent option 
presented in an EIS. 
 
Best, 
 
Josh Halverson 
Educator at Mayo High School 
Rochester, MN 55901 
 



Now, just a minute.  The rookery is not worth saving?  Here we are at the cusp of a climate 

crisis and this man is denying the planet one more wild place, not to mention threatening 

extinction of a bird species? 

 

All individuals have individual responsibilities to start reversing the man made plight Earth is in.  

 

Sally Hausken 



Dear Mr. Ihrke, 

I have read the EAW prepared by the proposed Pavilion Estates developer.  I don’t agree with 

aspects of the document.  I have been a birder most of my life and I’m now in my sixties.  Great 

Blue Herons are in decline all over Minnesota.  If there is an unusual, woodland heronry on a 

property slated for development (and other information I have read would indicate that this is 

true for the proposed Pavilion Estates) an Environmental Impact Statement is warranted. 

 

Thank you, 

Ann Cary Hevener 



To members of Rochester Township Planning Association 

 

I would like to voice my concern regarding the impending destruction of a Great Blue Heron 

rookery which has existed in the area of concern for several decades as observed first hand by 

area residents. Nesting and the rearing of young herons have been a part of this particular 

rookery for years. 

It is not uncommon now to hear of animal habitat loss and/or destruction and of animal species 

being placed on threatened or endangered lists. Breeding surveys, in fact, have found Great 

Blue Heron numbers in Minnesota to be in decline. Because of this, I feel it only right and also 

necessary to have an Environmental Impact Statement completed before further action is taken 

on the development of this area. The Environmental Assessment Worksheet, which was 

completed by out-state consultants, hired by the developer of the property in question, is not an 

impartial assessment. Knowing that Great Blue Herons have nested in this particular rookery 

and have continued to return to nest and raise young, should be a solid reason to call for an 

Environmental Impact Statement. Information gathered from this assessment would then follow 

with a more informed decision regarding the future of this rookery. 

Thanking you, 

Jacque Hick 









Roger Ihrke 

Rochester Township Board Members 

Township Cooperative Planning Association 

4111 11th Ave SW, Room 10 

Rochester, Minnesota 55902 roger@tcpamn.org 

  

Re: Environmental Assessment Worksheet (EAW) for Pavilion Estates 

  

Dear Mr. Ihrke and the Rochester Township Board Members: 
  

Members of the Kiwanis Club of Rochester want to express our concern about the proposed 
Pavilion Estates development that threatens a great blue heron rookery and mature forest.  
Over our lifetimes, we have seen for ourselves the decline in bird populations overall; our 
observations are supported by scientific data. Great blue herons are in decline in Minnesota 
and throughout North America, according to the federal Breeding Bird Survey, and as shown in 
Robert B. Janssen’s "Birds in Minnesota" (U of MN Press, 2019). The Environmental Assessment 
Worksheet (EAW) is not accurate in that it does not reflect the decline in Minnesota great blue 
heron populations, nor does it completely address the effect of habitat loss – particularly this 
nesting site - as a cause of this population decline.  Still, the EAW concludes that the “GBH has a 
very large and stable population… at the National, state, and county levels” [sic]. Why does the 
EAW make this conclusion when this is clearly not the case? The EAW is inaccurate and 
misleading at least on this point, and so we believe this justifies a more complete 
environmental study in the form of an Environmental Impact Statement.  
Moreover, it is our understanding that only 100 - 120 acres of Rochester Township consists of 
upland contiguous mature forest, which includes the approximately 30 acres of forest that is 
home to our great blue heron rookery. This fact is also not addressed in the EAW, and the 
impacts of loss of forest in our community deserve a more thorough investigation in the form of 
an Environmental Impact Statement. 
Kiwanis is a global organization of volunteers dedicated to improving the world one child and 
one community at a time. Kiwanis Club members value wildlife and the environment, which 
includes being good stewards of our county lands. We want our children and their children to 
be able to see great blue herons in the wild, and not just in books.  
  

Sincerely, Austin Jorgenson, President, Kiwanis Club of Rochester 
 

mailto:roger@tcpamn.org


Hello,  
I just wanted to pass along my thoughts that we only get one chance to do things right 
the first time, and holding off long enough to get the EIS done first, and have all the 
information before you before making that final decision has got to be the right thing to 
do!  
We are the stewards of this land and the impacts we make affect much more than 
ourselves! Please consider all aspects!  
If you go forward without it, you are just blinded by the money and should be ashamed 
of yourselves!  
Please take the extra steps needed and let the EIS be done first!  
Thank you!  
 
Sue Kee 
220 10 1/4 St SE 
Rochester, MN 55904  
 



I am writing to express my opinion that the EAW does not meet acceptable standards 
for clarity and thoroughness. I believe an Environmental Impact statement is warranted, 
especially in regard to the heron rookery  
 
Thank you  
Cassie Kennedy  
 



Hello, Township officials.  
 
An EIS needs to be issued. We cannot continue on the trajectory of taking up land for our own 
use without considering the moral standing of Others. With a square mile area that rivals St. 
Paul, and only half the population, Rochester can do better. So much better.  
 
This process demonstrates a need to have better land-use planning that conserves landscapes 
that provide disproportionately important ecological services. Forests, wetlands, and intact 
natural areas should be assigned a dollar value for the services they provide to greater 
Rochester. We need to move beyond the tax base discussion which does not reflect the totality 
and future costs to Rochester as we mitigate flooding and higher urban temperatures. 
Increased costs for infrastructure can be minimized as they are so often many times favoring 
the few over the many.  
 
Sincerely, 
 
Kelly 
 

 
 
 
Kelly Rae Kirkpatrick, MS 
 
Ward 4 Representative 
City of Rochester, Minnesota 
201 4th Street SE, Rochester, MN 55904 
 



Greetings, 
 
I am writing in opposition to the Pavilion Estates Subdivision project.  I admit to being a 
big fan of great blue herons.  They are one of our largest bird species. They are 
majestic.  They are efficient and patient hunters.  Their plumage is beautiful.  And they 
are harbingers of spring after long winters.  And to see one the wing, almost seeming 
to float along via smooth, deep strokes of its wings, with neck tucked back in on itself, 
is impressive, and elegant.  
 
After reviewing the EAW, I find numerous shortcomings, misstatements, and lack of 
facts which are biased against the need to protect the great blue heron rookery and the 
local ecosystem it depends on.  There are also policy assumptions that should be 
challenged.  But that isn't my purpose in writing. 
 
My specific request is to urge the Township to require an EIS.  The EAW is insufficient 
and, in many ways, not credible.  I base that idea on the very fact that this specific 
rookery is unique in Minnesota.  And that fact isn't given appropriate weight in the 
EAW.   
 
The birds that nest in this colony are living in a sustained balance with their local 
ecosystem.  (That is more than we can say for much of humanity.)  And that has 
occurred without the self-degradation of the nesting area typical of a great blue heron 
rookery.  There is much to be learned in how this comparatively modest colony of great 
blue herons sustain itself, apparently for decades.  As such, protecting their ecosystem 
is not only valuable to the birds, but for research.  Further, this colony serves as a 
"canary in a mine" for humanity.  It serves as an indicator of our willingness to not 
cross a line that disallows the validity of their existence. 
 
I urge the Township to require an EIS. 
 
Best, 
 
-- 

Michael A Koutnik 
 



Hello, 
 
As a concerned citizen, student, and bird lover in Minnesota, I urge you to work to 
protect Great Blue Herons and their rookery in Rochester. This is a declining species, 
and any measures taken that would destroy their habitat should be deeply concerning to 
all of us. Please do the right thing. 
 
Thank you, 
Halle Lambeau  
 









There are plenty of areas to develop but too few rookeries. Save the rookery. I have been a 

birder for over 30 years. Our local group has traveled all over the state to see such wonders. 

Marietta Keenan 

40838 County Rd 126 Rochert MN 





Hello Mr. Ihrke, 

 

I am emailing you in support of the heron rookery and efforts to save the nesting site. I am 

concerned regarding the lack of complete information in the EAW. I also request that an EIS is 

done. We need to know what impacts the planned development with have upon the rookery and 

the further impacts it will have on the environmental health of the region. 

 

 

We can no longer participate in “development at all costs.” We are seeing all over the country, 

indeed the world, the impacts unrestricted development has on the world and the environment. 

It is not just that these birds deserve to not be displaced by development. It is also that our very 

attitudes towards the environment must change. And a first step in making that change is 

actually following existing practices, such as truly filling out an EAW in good faith rather than 

doing to bare minimum to check a box. And to do an EIS. 

 

Thank you in advance for your time, 

Anna Matetic 





Dear Mr. Ihrke, 
  
I am writing as a concerned citizen regarding the Enviornmental Assessment Worksheet 
published by the Minnesota State Environmental Quality Board regarding the Pavilioin 
Estates heron rookery. 
  
In my reading, there are numerous inaccuaracies in the worksheet that require further 
evaluation. The worksheet does not well reflect nor describe the impact of the proposed 
development would have on the climate and health of our community. I am particularly 
struck by the lack of attention to the benefits of retaining the wooded lot intact, or any 
effort to investigate or interrogate preservation of the area. This analysis should be 
comprehensive, and include multiple factors, including not only the rookery itself, but the 
integral forest, waters, plan and animal life, health benefits, education benefits and 
impact of loss of the intact property on the surrounding woodlands, waters, plant and 
animal life, and the Rochester Township, Rochester City and larger surrounding 
communities. This analysis is especially important in light of the very considerable 
growth and development that has taken place in the Township and the surrounding 
community in the last decades, with irreplaceable loss of intact natural areas. 
It is my view that a formal Environmental Impact Statement is necessary and should be 
requested by the Township before granting any further development permits. 
  
Sincerely, 
Eric Matteson 
600 4th St. SW #407 
Rochester, MN 55902 
 



Dear all,  
You have received many emails and phone calls asking for a more thorough 
Environmental Impact Statement regarding the land which is now the heron rookery. 
I won't go into all the technical and environmental reasons because I know you've heard 
them dozens of times. 
What I wish, is that you look into your heart and really, really see the impact this will 
have on, of course the herons who live there...but also the Rochester 
community.  Nature and wildlife and caring for our environment is healing for OUR 
souls. When we help out nature - it gives back to us tenfold. This is a very stressful 
couple of years we've been through. Viewing, and experiencing nature is a huge stress 
relief. We all feel better about ourselves when we help someone or something. This is a 
perfect opportunity to help out a declining population of herons. In the future when you 
look back on your public service years in the city of Rochester and Olmstead County - I 
know, and you know too, that you will want your legacy to reflect protecting this rookery, 
NOT bulldozing trees and building another housing development. The birds don't have a 
say in this. They are counting  on you to advocate for them. 
Very sincerely,  
Annie Mattson  
 



Roger, 
 
As a Salem Road resident, just about 1 miles from the proposed International Properties 
development site, I have a strong interest in caring for our local environment and unique 
ecology.  We see Great Blue Herons on a regular basis and always marvel at how 
beautiful and unique they are.   
 
We own Phoenix Farm on Salem road, and think of ourselves as caretakers of a 
beautiful property with the responsibility to care for an improve it for 
future generations.  We've invested significantly in restoring our hillside to prairie, 
removing non-native species and planting natives wherever we can, as well as keeping 
bees, in part to create a little more habitat for birds and other species call the area 
home. 
 
I was extremely concerned when I started seeing the Save the Rookery signs, and 
started to learn more.   
 
To me, I think it would be a shame - and potentially criminal - to allow this development 
to move forward without a full Environmental Impact Statement.  I have read the EAW 
submitted, but have serious doubts about the claims made in the EAW.  It is not at all 
clear that the Rookery is not unique in this area.  The experts dispute that strongly, and 
we cannot take a report prepared by consultants for the developer themselves at face 
value.   
 
Instead, the Township should move this to a full Environmental Impact Statement (EIS) 
to fully assess the environmental impact on the Great Blue Heron population.  To do 
less would be irresponsible and would likely open the township up to expensive legal 
battles.   
 
As a Township tax payer, I would hate to fund a legal battle through my own 
taxes.  Instead we should do the right thing, and commission the EIS.   
 
Ideally we should also consider designating the area a Scientific and Natural Area 
(SNA) to preserve this unique ecosystem.   
 
Thank you for your consideration. 
 
Sean 
  
-- 
Sean McCauley 
4404 Salem Road SW 
Rochester, MN 55902 
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Save the Rookery

• Grassroots group dedicated 

to saving a Great Blue 

Heron nesting site (rookery) 

& mature forest in Rochester 

Township



North American Birds in 

Decline
• Loss of biodiversity due to 

“habitat loss, climate change, 

unregulated harvest, and 

other forms of human-caused 

mortality”

• Net loss approaching 3 billion 

birds, or 29% of 1970 

abundance

Rosenberg et al., Science 366, 120–124, 4 October 2019 



Great Blue 

Herons in decline



Great Blue 

Herons in decline 

in MN
• Number of Great Blue Heron reports 

recorded per Breeding Bird Survey 

route in Minnesota from 1967 to about 

2017

• GBH numbers have declined 

significantly since about 2000

• From Robert B. Janssen, "Birds in 

Minnesota" published by the Univ of 

MN Press, used with permission



What can we do?

Prevent habitat loss

Protect 

environmentally 

sensitive areas



Carrol Henderson,

former director of the DNR 

nongame wildlife division

featured in Audubon Magazine

July 16, 2021 



Save the Rookery

• Grassroots group started in Spring 

2021

• Website with action items, news, links, 

information savetherookery.org

• 25,000+ website page views, 8500 

unique visitors

• Facebook group, now over 900 

members! Instagram & Twitter 

accounts - follow us! @savetherookery



Save the Rookery
• Consulted with regional bird experts & 

ecologists - unpaid volunteers

• Developed conservation plan & 

compromise plans for this site

• Engaged with other citizens to spread 

the word about this threatened rookery

• Incorporated as 501c3 nonprofit July 

2021

• >100 individual donors



Save the Rookery

• Petitioned state to request 

EAW (Environmental 

Assessment Worksheet) for 

this proposed development 

• >1000 signatures within 

weeks!!

• Township requested EAW



EAW

• EAW prepared by the developer 

is biased, unclear, inaccurate, 

and rushed

• Typos, missing references, lacks 

executive summary, etc

• Refers to Save the Rookery group 

as “activists”… we are citizens 

and neighbors of the rookery



EAW
• Misrepresentation of heron 

population in Minnesota

• Misrepresentation of this 

heron colony 

• “No active nests were 

documented in the colony in 

spring 2021 surveys” (p 51 of 

EAW)



Spring 2021



Spring 2021



Spring 2021



Spring 2021



Spring 2021



Lack of forest in Township

• There is little contiguous 

upland mature forest left in 

Rochester Township—

perhaps only 100 to 120 acres

• This parcel is ~30 acres

• Neighbors willing to donate 

adjacent land with rookery & 

forest



Goals of Save the Rookery

• Purchase this land for preservation 

as a MN Scientific and Natural Area 

(SNA)

• MN National Heritage committee 

recommended this area for SNA 

designation

• Unique rookery in Minnesota -

upland location



Scientific & Natural Areas 

(SNAs)
• “Scientific and Natural Areas are 

exceptional places where native 

plants and animals flourish; 

where rare species are protected; 

and where we can know, and 

study, Minnesota's fascinating 

natural features.”

https://www.dnr.state.mn.us/snas



Scientific & Natural Areas 

(SNAs)
• “Scientific and Natural Areas are 

public lands open to recreational 

activities that do not disturb natural 

conditions.  SNAs are established 

for their outstanding ecological 

features, which we want people to 

enjoy.”

• Currently 168 SNAs in Minnesota-

including 2 rookeries

https://www.dnr.state.mn.us/snas



Thank 

You!





To Whom It May Concern, 
 
Once again, native habitat is being destroyed in the city of Rochester without proper 
consideration of its impact and sequel on current and future generations, which is why 
we need an Environmental Impact Study at the Rookery Site. Of course, another 
housing development (or industrial development, or “luxury” apartment complex, or 
bank) seems to persuade city planners and township representatives that the city is 
doing well and “progress” is occurring.  In actuality bulldozing an upland rookery, which 
endangered species use as a nesting ground, for houses is blatant neglect and 
irresponsibility of the developer, city planner, and associated parties.  Perhaps it’d be 
efficacious and responsible to investigate the big picture; moreover, It seems obvious 
that this should be a legitimate part of developing any untouched forest, wetland, or 
grassland, during a time in history when it is more important than ever to conserve 
any remaining natural habitats.  
 
When will members of society and those “in charge” begin to understand that 
you cannot rebuild wildlife habitats and forests? 
 
I am writing as a citizen of Rochester and a concerned human with the current state or 
lack thereof, any sustainable, protective, or climate-focused initiatives.  Allowing another 
development without consideration of its environmental impact is callous and blatantly 
wrong. 
 
Feel free to reach out for any additional follow-up, 
 
Dr. Morgan Miller 
651-380-8169 
 









Roger, 
         We just want to comment on our support of saving the rookery from destruction in 
SW Rochester. It is vital to these birds that are declining in population in our state as a 
nesting site that has been in use by their population for many years and hopefully, 
continuing into the future. We want to be able to ensure these beautiful and unusual 
birds will be around and healthy for our children and grandchildren for many years to 
come! Thanks for your help in saving this one of a kind rookery in Olmsted county. 
 
Sincerely, 
 
Rick & Susy Olsen 
1427 - 15th Avenue NW 
Rochester, MN 55901 
 



In regards to the subdivision, since when do we have out-of-state organizations do our 
EAW’s?  Looking at their comments on this rookery, it is clear they have a biased view 
of this situation. Rookeries are all unique. They are adapted to their location. The 
declining number of these birds should launch a very defined study. I believe they 
should stay where they are. 
  
I also asked the developer if there couldn’t be a compromise?  Design the subdivision 
around the natural habitat?  I grew up in a river valley in Fillmore County and used to 
love to watch the herons glide from the bluff down to the shallow water area of the Root 
River. For the most part, I think people really like seeing nature around them, and large 
birds like the herons are unique. 
  
Please consider a more thorough EAW. It certainly can’t hurt and a MN organization 
would be more in tune to OUR natural resources. All we want is a factual, unbiased 
report on the rookery. 
  
Thank you, 
  
Colleen Penrose 
 



I read through the EAW and felt that not only did it “skim” pretty superficially all aspects 
of the rookery and the forest, but it read as though it was biased against the 
birds!  EAW’S should be very detailed about the effects of removing a mature forest, all 
the animals that lose their homes, not just the Herons.   I didn’t really feel like I got the 
whole report here. 
  
Please consider having a thorough EAW done that covers EVERYTHING that should be 
considered before unloading the bull dozer. 
  
Thank you, 
  
Colleen Penrose      
 



In regards to the subdivision, since when do we have out-of-state organizations do our 
EAW’s?  Looking at their comments on this rookery, it is clear they have a biased view 
of this situation. Rookeries are all unique. They are adapted to their location. The 
declining number of these birds should launch a very defined study. I believe they 
should stay where they are. 
  
I also asked the developer if there couldn’t be a compromise?  Design the subdivision 
around the natural habitat?  I grew up in a river valley in Fillmore County and used to 
love to watch the herons glide from the bluff down to the shallow water area of the Root 
River. For the most part, I think people really like seeing nature around them, and large 
birds like the herons are unique. 
  
Please consider a more thorough EAW. It certainly can’t hurt and a MN organization 
would be more in tune to OUR natural resources. All we want is a factual, unbiased 
report on the rookery. 
  
Thank you, 
  
Colleen Penrose 
 

I read through the EAW and felt that not only did it “skim” pretty superficially all aspects 
of the rookery and the forest, but it read as though it was biased against the 
birds!  EAW’S should be very detailed about the effects of removing a mature forest, all 
the animals that lose their homes, not just the Herons.   I didn’t really feel like I got the 
whole report here. 
  
Please consider having a thorough EAW done that covers EVERYTHING that should be 
considered before unloading the bull dozer. 
  
Thank you, 
  
Colleen Penrose                                  
 



To whom it may concern: 

 

I hope that these comment will be accepted as I just got home from work and could not make 

the 4 PM deadline.  As a mother, physician, community member, animal lover, and resident of 

Rochester, I would like to add my voice to the plea to save the heron rookery in Rochester.  The 

environmental impact of its loss would be devastating not only to the heron population and the 

unique hardwood forests of Rochester, but could contribute to larger issues including erosion 

and flooding.  How can one be so willing to destroy a natural resource that is irreplaceable? Just 

this morning on my run I saw 3 great blue herons in the Zumbro River - I cannot imagine 

Rochester without them.  I have read the EAW and do not think that it is accurate or 

thorough.  A more comprehensive Environmental Impact Statement is warranted. 

 

My neighborhood is full of “Save the Rookery” signs and you should know that there is 

significant public sentiment to save this natural treasure. 

 

Sincerely, 

 

Katharine A. R. Price, M.D. 



Greetings, 
 
I'm writing to show my support for the Great Blue Heron Rookery which is about to be 
disturbed to make way for yet another development to the West of Rochester.  
 
Each species of bird has evolved over millennia to a very specific lifestyle. Certain birds only eat 
fruit while certain birds only eat other animals (and no birds are supposed to eat bread). 
Certain birds do not migrate while others do. Certain birds easily nest in our yards even on the 
ground and some are easily disturbed by humans and nest in large groups in trees. The Great 
Blue Heron are the latter. This particular land has shown that it is a good location for Great Blue 
Herons to nest - it has the right combination of location, trees and food sources. The fact that 
they nest in this location is a testament to this conclusion. While it may be easy for those who 
wish to develop this land to say that the birds will simply relocate to a new nesting site, 
developing this area will cause an unnecessary, detrimental disruption which may actually (and 
hopefully only temporarily) wipe out the breeding population in Olmsted County. These birds 
will return in the Spring from migratory grounds to the South expecting to build their nests in 
the same trees that they have for decades. They are going to return to fewer or no trees and 
significant human disturbance below due to construction. They will then attempt to find 
another suitable location on short notice during the narrow window that they are able to 
successfully build a nest, breed and raise a brood to a point that the fledglings are old enough 
and self-sufficient enough to be able to successfully migrate. It is a logical conclusion that many 
of these birds will fail to successfully breed next year at all while they try to "reset" into a new 
suitable breeding location.      
 
Given the current human-made environmental catastrophes that are occurring on a regular 
basis, NOW is the time that we need to start siding with nature more often.  
 
Remember: "Only when the last tree has died and the last river been poisoned and the last fish 
been caught will we realize we cannot eat money" - Cree Indian Proverb. 
 
Thank you. 
 
Kind regards, 
Melissa Stewart Ring, Juris Doctor 
Comprehensive Bird Biology Certification from Cornell Lab of Ornithology 
922 7th Ave SE 
Rochester, MN 55905 
 



Hello, 
I am part of a Rochester Chapter of the Izaak Walton League - we have property on 
Salem Road not too far from the rookery. We have had the privilege of hosting guests 
from the rookery at the wetlands many times over many years. Their elegance and 
grace add to the peace and serenity of our wetlands property, which we share with the 
residents of Rochester Township and beyond. 

The Rochester township board is charged with many decisions that affect the citizens of 
Rochester Township as well as the larger Olmsted County community. In this case your 
decisions impact other members of this community, the great blue herons. Just as there 
are rules and regulations that govern how land is developed, there are likewise rules 
and regulations that govern how some land is held back from development. Some land 
is documented to be of a significant nature that makes it more valuable to leave 
undeveloped than valuable to develop for the few who would look to gain from 
developing it. I am requesting that the Rochester township board continue to follow the 
wise course of slow and documented data for making the decision that affects the land 
in question. I know at this point you have an overwhelming amount of documentation 
and information from a wide variety of expert sources. I so appreciate the time and 
consideration you have already shown with this particular piece of property. The 
environmental assessment report in my opinion is still not enough information to warrant 
moving forward. An environmental assessment statement would be warranted to ensure 
every effort is made to get as full and unbiased data and interpretation as possible 
before allowing trees and homes in these trees to be destroyed, thus changing an 
invaluable asset to our community. 

Peace, 
Julie Roenigk 





Good morning, Mr. Ihrke, 
 
I am a longtime resident of Olmsted county and would like to add my voice 
to those who are working to save the Great Blue Heron nesting site in 
Rochester Township. 
 
People say that if the rookery is destroyed and developed into housing that 
the birds will move somewhere else, but they are running out of habitat and 
I feel it's important to preserve our local rookery. 
 
Many bird species are declining and one of those is the Great Blue 
Heron.  Habitat loss is directly attributable to their decline. 
 
Thank you for considering saving this valuable land and preserving the 
rookery. 
 
Jenniene Rogers 
 





August 13, 2021 
Mr. Roger Ihrke, 
  
Here are my comments regarding the EAW for the Proposed Development. 
https://tcpamn.org/wp-content/uploads/2021/07/Pavilion-EAW-Sent-to-Township-on-7.19.21.pdf 
  
My comments are not complete, but other people’s comments likely cover other sections and other 
concerns. 
  
Thank you and Rochester Township for respectfully considering these and all comments that have 
been submitted.    
  

1. Section - Project Description – Page 7 – Land being Cleared 
a. EAW indicates that roughly 17.6 acres of land will be cleared in Olmstead County 
b. Are there not agricultural lands with row crops in Olmstead County that could be 

developed rather than removing limited forest cover? 
2. Section - Project Description – Page 7 – Private Road and Development 

a. EAW indicates that 1.54 acres of impervious private road will be constructed 
b. EAW indicates that 6.3 acres of impervious surface for buildings and driveways will be 

constructed 
c. Parts of the private road will be at a high slope which drains towards Cascade Creek. 
d. Will run off from the road be stored and infiltrated into the ground water, or will it empty 

into Cascade Creek?  
e. Will a retention pond be created, or will run-off be into Cascade Creek? 
f. How will expected heavy rainfall events on heavily sloped road and property be 

mitigated? 
g. Will the development and road contribute to the flooding of Cascade Creek? 
h. Will the development and the road contribute to the degradation of the water quality and 

sedimentation of Cascade Creek? 
3. Section - Project Description – Page 7 – Private Road 

a. The proposed private road will cut through the heart of the Great Blue Heron Rookery 
thus destroying nesting trees 

4. Section - Project Magnitude – Page 12 

a. EAW indicates that 12,000 square feet are proposed to be lawns and landscaped (for 
each lot) 

b. 12,000sqft * 10 lots is 120,000 square feet – That totals 2.75 acres of proposed lawns 
and landscaping 

c. Many suburban lawns and landscapes are watered, fertilized, with grass being mowed 
on a regular basis.  

d. How will runoff from portions of the 2.75 acres of lawn and landscaping affect Cascade 
Creek?  

5. Section 6 – Cover Types - Page 13 

a. EAW indicates that wooded/forest cover is reduced from 28.2 acres to 10.62 acres 
b. Forests sequester carbon.  
c. Loss of forest habitat is a contributor to climate change, whether the loss occurs in the 

Amazon Rainforest or Olmsted County   

https://tcpamn.org/wp-content/uploads/2021/07/Pavilion-EAW-Sent-to-Township-on-7.19.21.pdf


6. Section -  Biological and Conservation Significance of the Great Blue Heron Rookery at the 
Proposed Pavilion Estates Development 

a. Subsection-  Connelly Parcel History, Land Use, and the Proposed Development 
b. EAW indicates: “Mr. Connelly noted that he had observed the nesting GBH on his 

property and adjoining property since the mid or late 1990s.” 
c. EAW admits Great Blue Herons have in fact been nesting on the Connelly property (and 

adjacent properties) for 26 years, if not longer. 
7. Section - Biological and Conservation Significance of the Great Blue Heron Rookery at the 

Proposed Pavilion Estates Development 

a. Subsection – Section 6/Connelly and 8th Street Suburban Heron Rookery 
b. EAW indicates: “Previous to 2021: Mr. Connelly has reported that he has seen the 

nesting GBH's on his property during his spring turkey hunt since the mid-1990s. He 
commented and admitted under oath at a trial for a Temporary Restraining Order (TRO) 
in spring, 2021, that the ‘nests were very active in past years and there was lots of 
activity, lots of squawking of fledglings begging for food and lots of white bird feces 
under the nesting trees.’ Connelly reported that he had never seen all of the nest 
occupied and that at a maximum, he had observed 20 – 30 birds.” 

c. Conclusion: This is and has been an active Great Blue Heron Rookery for decades.  
d. Note: Each Great Blue Heron pair can raise between 2 and 4 chicks.   
e. Consequently, 20 – 30 birds could raise 20 – 40 chicks annually. 

8. Section - Biological and Conservation Significance of the Great Blue Heron Rookery at the 
Proposed Pavilion Estates Development 

a. Subsection – Section 6/Connelly and 8th Street Suburban Heron Rookery 
b. EAW Indicates: Connelly property includes at least 14 nest trees 
c. Note: Each nest tree likely has multiple nests 
d. Note: The Segura and Adamson Properties also have nest trees.  
e. Proposed private road on the west side of the property would disturb nesting herons on 

the Segura and Adamson properties and destroy nest trees on the Connelly property.   
9. Page 39 

a. “These reports collectively are reproduced in Appendix 1, A-H, and establish that the 
Section 6/Connelly Great Blue Heron rookery has minimal conservation value, 
supporting the recent assessments of MNDNR’s MBS survey (1997) and Wildlife Action 
Plan (2015) concluded that the Connelly property had low conservation value and did 
not warrant special protection. 

b. Note: Conservation values can also be attributed to the local community. 
c. Olmsted County and Rochester Township, if they choose, can place high conservation 

value on a local flock of Great Blue Herons and their rookery. 
10. Section - Conservation Status and Significance of the Cascade Creek GBH  - Page 130   

a. The Minnesota Wildlife Action Plan 2015 – 2025 
b. EAW: “The Wildlife Action Plan did not identify the Great Blue Heron as an SGCN due 

to its widespread distribution, species resilience, and statewide breeding success.” 
c. The EAW did not address Species of Special in Greatest Conservation Need (SGCN) in 

Olmsted County as identified in the Minnesota Wildlife Action Plan 2015 – 2025 
d. See 

link: https://files.dnr.state.mn.us/assistance/nrplanning/bigpicture/mnwap/appendix_c.pd
f 

https://files.dnr.state.mn.us/assistance/nrplanning/bigpicture/mnwap/appendix_c.pdf
https://files.dnr.state.mn.us/assistance/nrplanning/bigpicture/mnwap/appendix_c.pdf


e. Document identifies Species of Greatest Conservation Need (SGCN) and Richness 
Hotspots along a long corridor though Olmsted County. (See below) 

f. The richness hotspot corridor as documented in the Wildlife Action Plan intersects, 
overlaps, or is near Cascade Creek and the Great Blue Heron Rookery. 

g. Minnesota Wildlife Action Plan 2015 – 2025 also gives Medium and Medium–High 
Scores along that same corridor.  

h.  
i. Minnesota Wildlife Action Plan 2015 – 2025 identifies the black redhorse as a species of 

special concern in the rivers and streams of west Olmsted County. 
j. Note: Cascade Creek flows is a tributary of the South Fork of the Zumbro River where 

the black redhorse is found.  
k. See: http://files.dnr.state.mn.us/eco/nongame/projects/consgrant_reports/2000/2000_sc

hmidt.pdf 

Kind Regards 
John Rust 
9725 Oliver Ave. North 
Brooklyn park, MN 55444 
763-202-3346 

 

http://files.dnr.state.mn.us/eco/nongame/projects/consgrant_reports/2000/2000_schmidt.pdf
http://files.dnr.state.mn.us/eco/nongame/projects/consgrant_reports/2000/2000_schmidt.pdf


 

 



This is a must and is a crucial stance for wildlife and their habitat! There is so much 
going wrong in the world let's make a difference and save the rookery!!! 
 
Thank you 
Kitty Ryan 
15 8th ave se 
Rochester mn  
507 398 5228 
 



I am writing to express my support in saving the Rookery area and preserveing the precious 

habitat for other animals.   This space is a host to diverse flora and fauna, which provides strong 

benefits to our ecosystem.  This is an essential space to preserve. 

 

Amy Sander 



"Do the Right thing. It will gratify some people and astonish the 
rest.”Mark Twain” 
 

 The  current  EAU regarding the heron Rookery lacks complete information.It 
does not allow for a well informed decision regarding the Rookery and 
possible construction. 
 

 Before obliterating or damaging the present rookery, it would be  imperative 
to make sure  that  well documented information is  available to make  an 
informed and wise decision, and to  be able to stand by that decision  when 
challenged. 
 

 If the township is going to take the responsiblity  for permitting 
construction  you  need to know the consequences of your actions. 
  
What is needed is a complete  Environmental Impact Statement to work with 
the best possible information. 
 

I am proud of the fact that Rochester has a reputation  for being a  city for 
people needing help and care. The possibility of destroying a unique 
living ecosystem within the city and county limits is inconsistent with our 
image and practices and should give one pause.. it is not consistent with our 
respect for life. 
 

It is absolutely crucial that an EIS be put in place.. and the information  will 
then hopefully lead to a wise and humane decision that everyone can be 
proud of. 

 

ReplyForward 

Florence Sandok 



Hello, 
 
I’m writing to express the lack of complete information found in the EAW and requesting 
an EIS so that more can be known about what impacts the planned development will 
have upon the rookery and the environmental health of the region.  
 
I’m telling you Township Board Members that your pro-development stance is out of 
step with the sustainability goals of Rochester and the reality of climate change. 
 
Thank you, 
 
Mary Schannach 
Hastings, MN 
 



I urge the Township to request an Environmental Impact Statement with regards to the Pavilion 

Estates housing development. The blue heron rookery that is located in the woodlands on that 

site is unique and rare. We are fortunate to have it within the Township and it should be 

protected. The herons have been nesting here for decades. 

 

Thank you 

Mary Shabestari 
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Review of EAW and request for EIS regarding proposed Pavilion Estate development 

August 26, 2021 

 

Residents of Rochester Township, Olmsted County and Minnesota have demonstrated sound 

justification for the protection of the Great Blue Heron Rookery on the Connelly Property and 

for protection of the forest that sustains it. The proposed Pavilion Estate development would 

cause herons to abandon the Rookery. Disturbing the intact forest ecosystem would result in 

irreparable loss for the community, including but not limited to loss of ecosystem services, 

wildlife habitat and regional well-being. 

 

State of Minnesota expects the EAW to be an unbiased document whereby the potential for 

significant environmental effects caused by the proposed development are explored. The State 

expects the EAW to be written in a way that is readily understood by the average citizen. 

Instead, the EAW prepared by the developer and submitted by the Rochester Township is an 

exercise in obfuscation, misuse of state data, and extrapolation of limited data to make 

unsupported claims about ecosystem and wildlife “value.” 

 

This EAW is difficult to navigate and read. Most citations to literature are incomplete and links 

to sources do not function. Many figures presented are irrelevant. This document has a 

presented a skewed timeline and uses language that discounts citizen’s motives. It dismisses 

steps that citizens have taken to formally address concerns through democratic and legal 

processes. The EAW has not acknowledged that the Rookery and forest are so valued that a 

non-profit has formed, whose mission is to purchase the land for permanent preservation. Such 

actions demonstrate and wide-spread support are not NIMBYism and instead are a true 

community commitment to conservation of Great Blue Herons, its habitats and forests in 

Olmsted County.   

 

This document has misused data available on the Department of Natural Resources’ (DNR) 

Watershed Health Assessment Framework (WHAF) website to suggest that this property has no 

“value.” This document has misused information from the Minnesota County Biological Survey 

(MBS) to argue that because it is not part of the 2.2% of Olmsted County with exceptional 

natural community status, that it has no “value.” The use of such data is presented without 

context and applied far beyond the scope of its intended purposes. Many figures are presented 

as a thinly veiled effort to overload the reader with graphical information.  

 

The EAW makes unsubstantiated claims about the ecological significance of the Rookery and 

about the status of the Great Blue Heron here in Minnesota. In an attempt to dismiss clear 

evidence of declines in Minnesota, as documented in peer-reviewed breeding bird surveys and 

in other peer-reviewed literature, the EAW uses information from the citizen science website 

www.ebird.org to argue that the Great Blue Heron is “ubiquitous”. This use of data without 

context. Additionally, the EAW has only presented literature that supports claims of “ubiquity”, 

minimizes the importance of this rookery and its unusual occurrence in an upland forest, and 

further ignores the negative role that human disturbance, such as development and increase 

human presence, has on the species. There is a substantial amount of literature from peer-

reviewed sources that demonstrate habitat loss and disturbance would cause this species to 

abandon the area and/or suffer reproductive failure, resulting in decline or extirpation. 
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Rick Morris, Organizing Representative, Sierra Club North Star Chapter 

Rick.Morris@sierraclub.org 908-578-5748 

Moreover, the conclusions of the EAW directly contradict information provided by regional 

experts in court.  

 

There is too little data for the EAW to claim that the Rookery on the Connelly Property is 

subordinate to any nearby rookery. There is no data to suggest that a nearby group of nests 

either supports greater number of nesting birds, has different reproductive success, or has 

existed longer. There has been no attempt to understand whether or not the Rookery on the 

Connelly Property is disproportionally important to sustain local and regional populations of 

Great Blue Herons. Nonetheless, the EAW uses limited observational data to argue that 

Rookery on the Connelly Property is a satellite, despite one of the supporting studies 

demonstrating more flights occurring over the Connelly Property than over a nearby area with 

nests and court documents demonstrating that the Rookery has been continuously occupied 

since the 1990s. 

 

The EAW has provided no consideration of cumulative impacts and proposes inadequate forms 

of mitigation. Cumulative impacts are a change in environment caused by multiple interactions 

among human activities and natural processes that accumulate across space and time. The EAW 

does not address that this proposed development is one of many habitat disturbances occurring 

across the region, which cumulatively, will continue to cause population levels to further 

decline. The EAW uses other developments in the area as an excuse to cause further harm to 

ecosystems. This is the complete opposite of what cumulative effects assessment ought to be. 

Cumulative analysis should consider this proposed development as one of many planned and 

ongoing disturbances cumulatively impacting ecosystems, wildlife habitats and the watershed. 

Other disturbances include but are not limited to ongoing suburban development, intensive 

industrial agriculture, expansion/maintenance of impervious surfaces, and 

expansion/maintenance of utility corridors. Mitigations such as adherence to township 

ordinances and the placement of raingardens are insufficient mechanisms to address loss of 

ecological services provided by a forest and other naturalize areas that slow flows and prevent 

erosion. There is no mitigation or avoidance plan would ameliorate harm to rookery or 

adequately address the construction of houses and roads on slopes. 

 

There is a clear path forward for this property, which is avoidance and preservation. There is no 

certainty that there will be changes to surrounding properties in the next decade that will cause 

further fragmentation and degradation of the forest and Cascade Creek. In fact, surrounding 

property owners have expressed commitment to preserve forests on neighboring lots. On the 

other hand, there is a wealth of scientific evidence that forest fragmentation and conversion 

from forest to suburban development will result in degradation of wildlife habitat and stream 

health.    

 

For the reasons mentioned above and for those offered by others reviewing this EAW, it is clear 

that an Environmental Impact Statement (EIS) is warranted. An EIS must be prepared by an 

entity that represents the citizens of the responsible governmental unit, Rochester Township, 

and is not the product a developer wishing to normalize conversion of natural lands to 

developed lands and minimize environmental impacts.  

 

 



Rochester Township Board Members, 
  
We would like to take this opportunity to offer public comment 
regarding the Save the Rookery initiative and to express concerns 
about the Environmental Assessment Worksheet funded by a private 
and potentially biased entity.  It is our opinion that only a formal 
Environmental Impact Study will be able to provide a scientific, 
unbiased, and definitive justification as to whether protecting the 
rookery land is in our legal, moral, and environmental best interest.   
In a concerning and accelerating manner, we have become a society 
hostile to our environment.  That is, instead of living in harmony with 
nature, we antagonistically push it aside whenever it suits our 
purpose.  The long-range implications of this are being felt on a global 
level, with untold losses of species, habitat loss, ecosystem and 
climate instability.  The rookery land, which is unique in providing 
regional habitat to a population of Great Blue Herons exemplifies this 
ongoing battle between humanity and nature. One might reasonably 
pose the following questions;  Is this to be another example of how 
human beings ignored their custodial duty to maintain a viable 
environment for other species of this planet? Do we condone 
bulldozing natural wildlife areas whenever it serves individual financial 
interests?   
 

These types of concerns are exactly why members of this community 
deserve a legitimate inquiry into the environmental impact of the 
Pavilion Estates Development, particularly if repurposing of this land 
fundamentally interferes with a unique breeding habitat for Great Blue 
Herons.  Only an environmental impact study, conducted by unbiased 
and professionally trained experts, will provide high quality data critical 
to making an informed decision on this matter. 
 

Thank you for your consideration, 
 

Hugh & Lisa Smith 

 

The Smiths 

501 6 Street NE 

Byron, MN 55920 





 
Please do not allow the rookery to be destroyed without at least an EIS.   

 

Susan Solberg 







Mr. Ihrke, 

 

Please add our voices to the chorus of those who want to save the blue heron rookery from 

ANY development… This vital nesting area is not just sensitive to the effects of construction 

when the heron young have fledged, but all year long. 

 

There must be other areas better suited to development by far than an active, established, and 

valuable heron rookery, especially now that blue heron populations are in decline in our state. 

We expect you to do your best to honor and protect them as an asset to both our natural 

environment and our community. 

 

We believe that public interest outweighs private interest in this situation, for now and future 

generations to come. 

 

Thank you, 

- Dr. Larry Steinkraus and Amy Steinkraus 



Mr. Ihrke, 

 

I am writing (before tomorrow’s public input deadline) to specifically request that an 

Environmental Impact Statement be completed for the proposed development that would affect 

the active great blue heron rookery. I realize that an EAW has been done, but an EIS is much 

more thorough and I believe worth waiting for to understand the full, accurate impact that 

development would have on this important nesting site. 

 

Thank you, 

 – Amy Steinkraus 





Hello Roger, 
This message is in regard to the planned development that would destroy the Great Blue Heron 
Rookery. 
In May we held our 23rd annual Festival of Birds in Detroit Lakes. Due to the pandemic, we only 
held two morning field trips on Friday and Saturday for birders to go to conservation sites to see 
birds. Each trip could only have 30 birders who had to drive to a meeting spot. 
Birders came from Montana, North Dakota, Arizona, Connecticut, South Dakota, Oregon, Virginia 
and MN to bird! That means they bought a flight ticket, rented a car, stayed in a hotel, 
purchased meals and so on. For one or two trips of 5 hours each to see birds! By the way, birders 
travel great distances every year to attend our birding festival. 
  
It is worth the township’s time to request an EAW that is clear and easy to understand. 
Furthermore, asking for an EIS would clarify environmental concerns. 
  
Saving the rookery can have long term tourism benefits as well as educational value for students. 
Our local refuge has several US FWS programs for surrounding school students. The Great Blue 
Heron Rookery is a true treasure your community has in nature that cannot be replaced, please 
work to preserve it. 
  
Thank you, 
  
 
 

    c l e o n e   s t e w a r t 
    Detroit Lakes Tourism Director l Festival of Birds co-chair 
    700 Summit Avenue  l  Detroit Lakes MN 56501 

    218.847.9202  l   C 218.841.0225   
 

http://www.visitdetroitlakes.com/




Save the Great Heron rookery in Olmsted county. 

 

Herons are in decline in Minnesota. Disrupting one of their unique nesting grounds in old growth 

hard woods in order to build luxury homes is a luxury this community cannot afford. When the 

preciousness of a natural eco-system is disturbed so irrationally, we must speak up and make 

every effort to protect it. Once destroyed, we will not have another opportunity. There are many 

places where homes can be built, but it takes generations for a species to build a healthy and 

thriving eco-system. Please study this further and listen to the environmental experts warning 

against this displacement project. 

 

Save and protect the rookery from the devastation of unnecessary development. 

 

Cheers Suz Szucs 



Dear Mr. Ihrke and the Rochester Township Board, 
 
I am writing to voice my concern about the proposed development at Pavilion Estates that would destroy the Blue 
Heron Rookery. We have the rare opportunity to halt this development before it does untold damage to the heron 
population in our part of the state. These birds need our protection! A rookery of this size is worth way more than 
another parcel of homes could ever be. Please listen to the experts and demand a serious investigation and 
Environmental Impact Statement. The time to act is NOW. 
 
Thank you for your reflection on this important measure. And thank you for your public service. 
 
Sincerely, 
 
Robin Taylor 
713 13th Ave. SW 
Rochester, MN. 55902 

 



Dear Mr. Ihrke, 

As a resident of the township, I am registering my concern regarding the EAW prepared for 
the planned development related to the heron rookery and surrounding lands. While the 
EAW is voluminous, to me it appears to be incomplete; failing to address all of the 
environmental issues. Potential impacts on a broad range of issues warrant further 
investigation and are not addressed in the EAW.  

I request that an Environmental Impact Statement (EIS) be prepared to fully address my 
concerns.  

Sincerely, 

Stephen Troutman  

3210 Hill Ct SW, Rochester MN 55902 

 



Presented by

Western EcoSystems Technology, Inc.

west-inc.com

Great Blue Heron Colony Site Assessment 

– Sections 5 and 6, Rochester Township, Olmsted County, Minnesota

Molly Tuma – Associate Biologist



GREAT BLUE HERON COLONY SITE ASSESSMENT

● Combines field ecology and statistics to help 

solve ongoing and contemporary natural 

resource problems.

● Provides environmental and statistical 

consulting services and contract research 

nationally and internationally for industry, 

government, and private organizations.

● Extensive experience working with avian 

species throughout North and South America, 

including those protected by:
○ Migratory Bird Treaty Act

○ Bald and Golden Eagle Protection Act

○ Endangered Species Act, and

○ State-listed and sensitive species.

Western Ecosystems Technology Inc. west-inc.com

Bringing common sense, professional, and scientifically defensible solutions to natural resource problems.



GREAT BLUE HERON COLONY SITE ASSESSMENT

Date: June 16, 2021

Time: 0612 – 1012

• 20 adult GBHE 

• No young GBHE

• 4 nests visible

• 4 GBHE perched at the 

Connelly location 

• 8 GBHE perched at the 

8th street location 

N

4 GBHE 

perched

8 GBHE perched

1 GBHE incubating



GREAT BLUE HERON COLONY SITE ASSESSMENT

1 adult incubating at 

the 8th street location

3 adults perched 

at the Connelly 

location



GREAT BLUE HERON COLONY SITE ASSESSMENT



GREAT BLUE HERON COLONY SITE ASSESSMENT

Date: June 16, 2021

Time: 1145 – 1210

No GBHE observed

N



Conclusions

1. Documented an active nesting colony at the Connelly location on June 16, 2021 
based on observations of:  

• Stick nests consistent with a heron colony

• GBHE perched in the vicinity of the reported colony

• Herons descending into the tree canopy where the colony was reported

However, no direct observations of nestlings or adults exhibiting nest tending 
behaviors.

2. A colony consisting of at minimum one active nest was observed east of the 
Connelly colony on 8th street.

GREAT BLUE HERON COLONY SITE ASSESSMENT



Thank You!
Todd Mattson – Principle Ecologist

612-655-1726, tmattson@west-inc.com

Molly Tuma – Associate Biologist

507-403-3960, mtuma@west-inc.com

GREAT BLUE HERON COLONY SITE ASSESSMENT

mailto:tmattson@west-inc.com
mailto:mtuma@west-inc.com


west-inc.com

WEST Headquarters | 415 West 17th Street, Suite 200, Cheyenne, Wyoming 82001 | 307-634-1756

WEST, ULC Headquarters | Suite 303, 1000 9th Avenue SW, Calgary, Alberta T29 2Y6 | 403-629-6741





Rochester, Minnesota is famous for saving the Canadian Goose from extinction.  In the 
1960’s it was believed that the Canadian Goose was extinct.  They were later found in 
Rochester Silver Lake.  After I moved to Rochester, I was enthralled in 1977 when I first 
saw the Canadian Geese at Silver Lake.  I am equally thrilled to now see the Bald Eagle 
in our area of southeast Minnesota.  This and the City’s recent plans to purchase 
electric vehicles and other climate change preventive initiatives demonstrates that 
Rochester is proactive and eco-considerate.  I believe this type of consideration should 
be extended to this property because it is an Oak Savanna, a natural waterway, part of 
a flood control plan and has a rare “one-of-a-kind upland rookery”.  One should not 
assume that another rookery will be able to take in any displaced cranes by developing 
this property.  With climate change surging, we should be trying to preserve every 
species we can.  
  
If the township is still inclined to develop this piece of property, then I request the 
following: 
1.A plant survey should be completed to determine the presence of any Minnesota 
endangered or protected plant species. 
2.We are in a drought.  Core samples need to be taken during a period of time with 
normal rainfall. 
3.Construction of homes on this site should be delayed until the city extends water and 
sewer systems to the location or as foreseen in the EAW, the township or the developer 
should be required to set aside the cost of installing the foreseeable and future water 
and sewer lines adjusted for 30 years of inflation and put that money into an account 
with the homeowners’ association.  
4.Many homes in Rochester have problems ground water and subsequent underground 
streams/seepage in the limestone and the foundations of homes.  When underground 
water reaches limestone slabs or tables, it can build up and/or travel to the next lowest 
spot which may be a basement.  Any homes built in this area should be built with this in 
mind.  Home insurance and flood insurance does not cover this type of damage.  The 
proposed drainage system for these homes may last for a while, but those socks that 
are placed over the drains do clog with soil over time.  The developer should be 
required to pay into an account set up by the homeowner’s association for future water 
damage mitigation for these homes.. 
5.The GDP should be re-designed to have the development co-exist with the cranes’ 
established nesting sites.  
    a. The road leading to the lots should be on the north side of the property and as far 
away from the cranes’ nests as possible. 
    b. The lots should be smaller, developed around the nesting sites, with the 
constructed homes established a prescribed distance from the crane nests as 
determined by a crane expert.  This may change the shape, size, and number of lots. 
    c. The development and construction should occur with minimal removal of existing 
mature trees and shrubs.  Any trees removed should be replaced at the rate determined 
by the DNR for forest reclamation at the cost of the developer with the site’s original 
oak, basswood, and maple trees.  



    d. Based on climate change and the contributing carbon emissions any removed 
trees/plants should not be burned but rather buried offsite to avoid carbon emission a 
cost to be borne by the developer.  
    e. The lots should have berms or rain garden features on the south side of the lots to 
keep homeowner’s use of chemicals for lawncare from flowing toward Cascade Creek. 
    f. All the lots should be fenced-in prior to sale of the homes to contain dogs and 
cats.  The City of Rochester leash ordinance does not prevent owners from letting their 
pets run unrestrained in outlying acreages.  Fencing should be uniform with the style 
selected by the homeowner’s association, with the cost to be borne by the developer. 
    g. Street light and noise pollution should be limited per a naturalist or crane expert. 
    h. Land development and home construction should only occur when the cranes are 
not nesting. 
Biblically and in terms of evolution, the birds were here before we were.  There is value 
in preserving an ecosystem that might not generate tax revenue but has value all the 
same.  
Thank you, 
Susan Valvoda-Swanson 
3715 Willow Heights Drive S.W. 
Rochester, MN  55902 
 



As a life-long native of Minnesota I feel that it's important to protect our environment, 
especially now when this year's drought has already negatively impacted the survival of 
our wildlife.  Let's not be hasty in granting permission to development that will benefit 
few and negatively impact many.  The EAW was prepared by consultants not even 
familiar with our state.  Despite what they say, Minnesota experts do not agree with their 
assessment. This development will negatively impact the Great Blue Heron 
rookery.  These beautiful birds are already on the decline in Minnesota and need our 
help.  Please demand an Environmental Impact Statement before making a decision 
that can't be undone.   
 
I have been visiting Rochester for many years just to view and photograph these 
magnificent birds.  I hope to continue to do so for many more years.  
 
-- 
Marilyn Victor 
7607 Zinnia Way N. 
Maple Grove, MN 55311 
 



I am writing in support of the protection for the Great Blue Heron rookery in Rochester.  
 
John M Vitek 
516 8th St SW, Rochester, MN 55902 
 



Please consider the following comments as part of the Pavilion Estates Subdivision EWS. 
The principle of subsidiarity would suggest that local experts would have a more informed local 
perspective on this particular rookery in this particular area from observation and historical 
information. 
Carol Henderson is one of those experts: 
Great Blue Herons are in decline in Minnesota 
“Here is a rather revealing look at the number of Great Blue Heron reports recorded per Breeding Bird 
Survey route in Minnesota from 1967 to about 2017….their numbers have declined significantly 
since about 2000.” -Carrol Henderson, former director of the Minnesota DNR Nongame Wildlife 
Program 
“The biggest concerns for the future of the species are the protection of wetlands and the availability 
of secure nesting sites. General recommendations for management focus on protecting known 
colony sites and foraging areas.” 
Carrol Henderson, the region’s leading authority on Great Blue Herons, agree that development 
would disrupt one of our few remaining mature forests and destroy the only Great Blue Heron rookery 
of its size and age in Olmsted County. 
The existing mature forest has been undisturbed for a long time 
According to Mr. Connelly, the property has been in his family since 1890, and hardwood trees have 
been logged for lumber twice. Mature forest last logged in what year? 
Rookery of size and longevity, birds return to nest… a positive factor in a declining population. 
Because it has been relatively undisturbed with NO building, logging, or road access since the 
building of existing homes nearby. How many years? 
Clearly a suitable repeated nesting area as an established Heron rookery for decades 
The original Pavilion Estates Rookery observation report found inactive nests in tall overstory trees on 
lots five through eight (Appendix 2). The information was provided to the Township and County in late 
February. The neighbors' Temporary Restraining Order (TRO) filing initially prevented access to the 
site to survey the rookery. The court filing imposed prohibitions to the entry of the subject property 
and thwarted the owner's ability to map Great Blue nest trees or active nests accurately. 
The Temporary Restraining order was required as there were plans to start removing forest very 
soon. Activity level was low as it is late February early March when the Herons return to start the 
nesting process. The neighbors of the rookery could provide more accurate information from years of 
observation and current observation. 
WEST’s June 16, 2021, observations were confirmed by June 20, 2021, observations by Blueline 
Environmental Advisors. Both observations showed a low level of activity on the Section 6 rookery. 
They identified a more active rookery ½ mile to the east on the hillside above 8th St. SW in Section 5 
of Rochester Township (Appendix 2). The section 5 rookery had been mapped by the MNDNR in the 
1997 County Biological Survey. It cited in the 2014 Natural Heritage Database review for the Lily 
Farm EAW has now been labeled the “8th Street Suburban Rookery”. 
The rookery in question was probably less active at that time because the young herons had fledged 
(left the nests). 
The limits of grading and land disturbance must be reviewed and approved by the Township. No final 
Plat approvals or permits can be granted until the Town Board makes a final determination of the 
adequacy of the EAW. 
 Herons can also be disturbed by nearby housing or industrial development, highway construction, and 
water recreation. … www.Nothernwoodlands.org 
Proposed Lots 1-4 seem possibly viable, but Lots 5-10 appear to be in an area that would significantly 
disturb the site. 
Other considerations 
… the 8th St Suburban rookery is more active and better protected in the back of existing platted lots. 
The 8th St Suburban rookery is not under review so this is irrelevant. 
the greatest threat to the local ecology is that the abutting Adamson and Segura properties are 
designated as Rochester’s Future Urban Service Areas. 

https://www.audubon.org/news/sure-hes-retired-conservation-legend-isnt-slowing-down
https://www.audubon.org/news/sure-hes-retired-conservation-legend-isnt-slowing-down
http://www.nothernwoodlands.org/


And protected status would resolve this issue for the future as for other protected sites (Scientific and 
Natural Areas) 
Conclusion: 
A more thorough investigation in the form of an Environmental Impact Statement (EIS) is 
needed before granting permission to the developer to bulldoze the forest and build new luxury 
homes. 

• Herons in decline in Minnesota; 

• Development would destroy existing mature forest; 
• This Heron rookery is significant in size and longevity; 
• Clearly a suitable habitat for nesting or they would not have returned all these years; 
• There should be protection of such a colony as pre-existing the development of luxury lots 

which fracture the continuity of existing forest habitat; 

  

  

• Red denotes segments from EAW 

  
Thank you, 
Mary Vlazny 
2201 3rd Ave SW 
Rochester, MN 55902 
 



Additional Comments on the Pavilion Estates Environmental 

Assessment Worksheet 

Lance A. Vrieze, Ph.D. 

916 7th Ave SW 

Rochester, Minnesota 

 

August 26, 2021 

 

Comment: The EAW repeatedly misuses public data in making claims. 

 
The EAW attempts to use public databases to support claims, but mischaracterizes the scope and 

methods for obtaining that data to present it in a disingenuous and slanted fashion. Rather than 

presenting a balanced scientific view, the EAW cherry-picks data to present. For example: 

 

1) The Blueline-Xenops report makes a claim that: 

 
The most comprehensive database on GBH rookeries in Minnesota comes from the 2014, when 

the MNDNR’s Minnesota Biological Survey (MBS) program conducted focused, state-wide 

surveys for GBH nesting locations in Minnesota, and published a Great Blue Heron breeding map 

for the entire state (Figure 6). During this survey effort, the MNDNR identified breeding GBH 

colonies in all but four Minnesota Counties. In Olmsted County the survey identified the 8th 

Street rookery in Section 5 of Rochester Township that is detailed in this report and also 

identified rookeries in Marion Township at Chester Woods and in Rock Dell and High Forest 

Townships. [All errors as found in the original] 

 

This is not at all what the data represent. The background methods and scope are all on the same 

website, a click or two away from the map (Figure 6) that they pull out to put in the report 

(https://www.dnr.state.mn.us/eco/mcbs/about_bird_maps.html). First of all, the MBS survey was 

not designed as a focused search for heron nesting locations, but rather a general survey of all 

birds. The featured map does not show the location of breeding colonies as stated in the EAW, 

but rather only shows that a bird was observed during the survey. Thus it is untrue that rookeries 

were identified in Marion, Rock Dell, and High Forest Townships; it simply means that a heron 

was seen! Further, stating that the survey identified the 8th St. Rookery in Section 5 (wait! 

Wasn’t it previously claimed that that rookery was in Section 6? Now I’m confused.) is in no way 

supported by the cited Figure 6. There is no red dot shown on the map anywhere near that part of 

the county. The EAW misinterprets and slants easily accessible public data in such a way that it 

calls to question the veracity of every statement in the report, many of which are not so easily 

able to be scrutinized. 

 

2) The Blueline-Xenops report also claims that: 



While GBH breeding locations (“probable” and “confirmed” – blue dots in Figure 5) appear to be 

relatively sparse compared with observations of individual GBH (green dots in Figure 5), it is 

important to note that the MNBBA surveys consisted of 10 minute point counts to document 

presence of all bird species, and did not include any focused searches for nests or nesting 

colonies of GBH or any other species. 

 

This statement is also false and easily refuted in the methods section of the Breeding Bird Atlas 

website (https://mnbirdatlas.org/data-and-methods/data-collection/). In fact, while there were 

some limited 10 minute point counts that contributed some data to the Breeding Bird Atlas, 

mostly to assist in statistical modeling, the vast majority of the data were collected by volunteers 

assigned to a specific area and tasked with doing EXACTLY what the EAW says was not 

done—focused searches for nests or nesting colonies of GBH or any other species. I know this 

because I was one of the volunteers that assisted in this and am acknowledged as such on the 

atlas website (https://mnbirdatlas.org/about-the-atlas/volunteers/). In addition, members of the 

Minnesota Ornithologists’ Union were encouraged to submit incidental reports of breeding 

behavior wherever and whenever they came across them. I also contributed much data to the 

atlas in this way. Thus, almost all of the data contributing to the map cited in the Blueline-

Xenops report (Fig. 5) was not from rigorous point count surveys as stated in the EAW. 

 

This misrepresentation or misunderstanding of the methods used to obtain the data in the 

Breeding Bird Atlas means that their conclusion about green dots in Figure 5 (Blueline-Xenops 

report) indicating the presence of a rookery in that township is far from true. The green dot only 

indicates that a great blue heron was seen in that township one time during the five year survey 

window and nothing more. The blue dots are a closer representation of the distribution of 

rookeries within the state. 

 

It is also interesting that the EAW misconstrues data from the Breeding Bird Atlas to try and 

make a case for the “ubiquitousness” of heron rookeries around Minnesota yet ignores other 

salient points in the same publication. For example, the Breeding Bird Atlas states that, “In 

Minnesota, the heron is abundant enough to generate a robust population trend line; it has 

demonstrated a significant and steady decline, averaging 1.32% per year since 1967.” Also in 

the BBA it is stated that, “The biggest concerns for the future of the species are the protection of 

wetlands and the availability of secure nesting sites.” These examples show how the EAW is a 

one-sided presentation of misinterpreted, cherry-picked data rather than an unbiased report. 



Comments on the Pavilion Estates Environmental 

Assessment Worksheet, Rochester Township 

August 26, 2021 

Lance A. Vrieze, Ph.D. 

916 7th Ave SW 

Rochester, Minnesota 

 

Personal background and qualifications: 

• Ph.D. (2008 University of Minnesota) in a natural resource management field (Fisheries) 

• Hobbyist bird watcher for over 30 years, with 15 years focused on Olmsted County 

• Board member for Zumbro Valley Audubon Society, 2008-present 

• Member of the Minnesota Ornithologists’ Union which keeps the official ornithological 

records for the state. I have contributed over 78,300 bird records to their official database, 

the vast majority being from Olmsted County 

• Avid contributor to eBird, a citizen-science project (eBird.org). I have contributed 6,000 

individual checklists from Olmsted County with a total of 275 species of birds. 

Comments 

1) The EAW repeatedly states what it terms as the “8th St. Rookery” is the primary 

rookery in the area and the “Section 6 Rookery” is of little consequence. The evidence cited 

that leads to this claim is fully insufficient and lacking scientific rigor. My observations 

lead to an opposite conclusion. 

I was first made aware of the presence of a rookery in Section 6 late in the evening of March 19, 

2021, and on March 20, I drove the public roads in the area until I easily located the rookery due 

to the activity of great blue herons at it. I could observe it from the west end of 8th St. SW, which 

I believe is the same general area that much of the EAW survey was conducted. I observed four 

herons that day, one of which was standing in a visible nest. Notably, these were the first great 

blue herons I had observed anywhere in 2021, indicating that they were newly arrived from their 

spring migration. From the same location on March 22 and 23, I observed 4 and 6 herons, 

respectively. Again, herons were observed occupying nests. 

On March 25 I was invited as a board member of the Zumbro Valley Audubon Society to view 

the rookery from the Segura and Adamson properties. Approaching from the northwest, but 

careful to maintain a sufficient distance so as not to disturb the herons, I counted 25 herons at the 

rookery site, mostly in nests or standing on limbs adjacent to nests (others in our group counted 

over 30 birds). In addition, I could count 25 nests just from the single vantage point. Because of 

the thickness of the tree canopy (even before leaf-out), the topography of the rookery rising in 

front of us before dropping off downhill, and our desire not to disturb the herons, I feel this was 



only a partial accounting of the nests and herons that were present at the Section 6 Rookery that 

day. 

I continued to make observations from the west end of 8th St. SW, with a high count of 28 herons 

observed at the Section 6 Rookery on April 17th (Table 1). It should be noted that these are “snap 

counts” of birds observable at a single moment in time. This is different than a several hour 

survey in which it is possible to double-count the same individual as it leaves and returns 

repeatedly to a nesting site. Also note (as mentioned in the EAW) that this location is quite 

distant and not ideal for seeing the entire rookery. I unfortunately did not keep careful notes on 

the number of nests able to be observed from this location before leaf-out, but I believe it was 

approximately 10. Since I was able to see 25 nests from the vantage point of the 

Segura/Adamson properties, it is obvious that only a partial view of the rookery was visible from 

8th St. SW (and again, I believe those 25 nests observable from the better vantage point was in 

itself only partial). The topography and angle-of-view from the 8th St. SW vantage point also 

leads me to believe that the majority of nests and herons that were visible were on the portion of 

the rookery located on the Connelly property. 

Date Herons observed Notes 

20 March 4  

22 March 4  

23 March 6  

25 March 25 From Segura/Adamson property 

8 April 13 First observed nesting osprey 

12 April 13  

17 April 28  

18 April 15  

21 April 10  

2 May 18  

3 May 15  

10 May 8  

16 May 4 First herons seen at 8th St. Rookery 

29 June 1  

16 July 1  

17 July 1  

18 July 1  

Table 1. Herons observed in 2021 from the Lily Farms subdivision (except where noted) and 

recorded by me in eBird (ebird.org).  

While in the neighborhood to observe the herons on April 8, I located an osprey building a nest 

on the prominent cell-phone tower located south of 8th St. SW. This was ornithologically 

significant as it was the first documented occurrence in history of ospreys attempting to breed in 

Olmsted County. However, for purposes of this EAW, its location was significant because it is 

located very close to the “8th St. Rookery.” After April 8, I likely spent more total time observing 

the osprey nest from a vantage point on 8th St. SW near the cell tower than I did observing the 

Section 6 Rookery. Despite the large amount of time spent focused on the cell tower area, I did 



not observe any heron activity in the vicinity until May 16 when I observed 4 herons near the 

base of the tower. Note that this was more than 8 weeks after the much greater activity was first 

observed at the Section 6 Rookery and more than 5 weeks after I started making concerted and 

repeated observations near the tower. I was also at this time able to see 2 nests at the 8th St. 

Rookery. 

During continuing observations through May and June, herons could be found at both locations, 

with 4 being the most ever observed at the 8th St. Rookery (most of these observations are not 

included in Table 1 as I was not recording them into eBird). During this time there was a large 

decline in numbers that I observed at the Section 6 Rookery as compared to March through early 

May. Much of this was due to leaf-out further obscuring visibility into the rookery. However, I 

postulate that a decline in visible activity was also caused by a change in behavior due to the 

stage of the breeding season. After the high-activity period of nest building, nest repairing, nest 

defending, and courting was completed, the herons probably were literally “hunkered-down” in 

their nests while incubating eggs and thus much less visible. The sudden appearance of a few 

birds with high activity at the 8th St. Rookery in Mid-May could possibly be due to some birds 

from the main, larger Section 6 Rookery moving to the 8th St. Rookery site after a failed nesting 

attempt (for whatever reason). This is an open question still, but my general impression was that 

the 8th St. Rookery activity in the last half of May was similar to what I observed for behavior at 

the Section 6 Rookery in early April (i.e. these birds were getting a late or second start in 

nesting).  

While I made repeated observations at both rookery sites from March through late July, the 

EAW observational data consists only of: 1) nest observations in February (when they were 

empty as would be expected); 2) 4.5 hours of observations on June 16 which found some activity 

at both rookeries with adult behavior indicative of active nesting at the Section 6 Rookery and an 

adult seen incubating at the 8th St. Rookery; and 3) 2 hours of observations on June 20 which 

found active nests and adult activity at the 8th St. Rookery and low activity at the Section 6 

Rookery. Note that from only that minimal observation time (limited to a five day span in the 

second-half of June) the EAW concludes (and states repeatedly without qualification throughout 

the document) that the 8th St. Rookery is the main rookery and the Section 6 rookery is of minor 

consequence.  

Further note, that the only scientifically direct comparison that could even begin to answer the 

question of whether one rookery was more active than the other was a ONE HOUR survey on 

June 20 when activity at both locations was observed concurrently. During this minimal period, 

six observations were made at the 8th St. Rookery and one observation was at the Section 6 site. 

Somehow, which is unclear to me, 6 observations vs. 1 observation was calculated to be 7 times 

more activity as declared and repeated throughout the document. It should also be pointed out 

that some of these observations could be of the same bird or birds making repeated trips to and 

from the nests.  

In general, these late June observations are in-line with what I observed during this same time 

period—it is just that it completely misses the high activity that I observed at the Section 6 

Rookery from March through May. The other piece of supporting evidence used to make this 



claim is that the 8th St. Rookery was noted by the DNR in a 1997 report.  However, the EAW 

cites Mr. Connelly acknowledging the existence of the rookery on his land during the same time 

period, and the Segura’s have spoken with former land-owners who remember the Section 6 

Rookery from the 1980s. The repeated and stressed conclusion in the EAW that the 8th St. 

Rookery is the main rookery is scientifically tenuous at best and is opposite to the conclusion 

drawn from my more frequent observations. Further rigorous study through an EIS is needed to 

make an educated decision on this unique rookery. This needs to be done before the irreversible 

destruction of this rookery is allowed to proceed.   

 





Good evening Mr. Ihrke, 
 

I am writing to ask you to please support obtaining an Environmental Impact 
Statement (EIS) regarding Pavilion Estates and the rookery that is on the proposed site. 
Please Mr. Ihrke, the birds are a beautiful treasure and this rookery is unique. My children 
love to watch the great blue herons. They are magnificent, and we must protect them. With 
all the wildfires and other catastrophes befalling the earth lately, it is clear that we must be 
stewards of this land and all creatures. Please Mr Ihrke, please don’t let “just another 
development” destroy something so precious. Please at least obtain an EIS to further 
evaluate the risk to our herons. Mr. Ihrke, I ask with all my heart.  
 
 
Thank you, 
Aliza Weinman 
 



Mr. Ihrke 

 

I read the EAW on the rookery with interest and was puzzled. From what I’ve 
read from top birding sources, including Carroll Henderson, the rookery is 
valuable, needed and unusual if not unique in the county. But the EAW makes 
it sound as if it’s just another bunch of bird nests. They also, from what I could 
understand, weren’t able to get very good access to the site so I’m not sure 
how well they know the nests etc. 
More study is needed and it would be best to be a SNA. 
Thank you 

 

John Weiss 
 



Members of the Township Board: 

 

  Please take the long term view of what can be available to future generations in keeping 

 

natural habitat for the blue herons.  This preservation is a gift to us but more importantly to 

 

the future inhabitants of Minnesota. 

 

Aileen Williams 

211 2nd St. NW, #1302 

Rochester, MN 55901 



Members of the Rochester Township Board: 

 

Thank you for the opportunity to review and comment on the EAW for the proposed Pavilion 

Estates development. Although we are new residents of Minnesota, we are long-time birders 

and wildlife watchers. In addition, before moving to Minnesota, we volunteered with the City of 

Boulder (Colorado) Birds of Special Concern Program and the Boulder County Birds of Prey 

Program. We served as volunteer monitors of bird activity at numerous sights over several 

seasons. 

 

Although we are not qualified to comment on all of the factors that you noted need to be 

addressed, we do believe that the EAW does not adequately address the impact that the 

proposed development would have on the Great Blue Heron rookery and the GBH population 

overall. 

 

Some have suggested that the paramount question here is “Why save the rookery?” We do not 

believe that the EAW answers that question one way or the other. Nor, does it adequately 

address your concern about the impact of this development on the Great Blue Herons. We 

believe that an IES needs to be conducted by an independent and unbiased organization. 

Without an IES we will not know the full impact of this development until it is too late to reverse 

potential damage done. 

 

Thus, we are writing to request that the Rochester Township Board require the preparation of an 

Environmental Impact Statement for Pavillon Estates. 

 

Thank you for your careful consideration of this matter. 

 

Lloyd Williams 

Rosemary Williams 

823 Mayowood Rd SW, Apt 300 

Rochester, MN 55902 



Greetings, 
  
I am not from your area but I have been photographing Great Blue Herons for almost 20 
years and I must tell you that saving your rookery is not only important it is urgent. Great 
Blue Herons are such a key part of any aquatic ecosystem, helping to keep it balanced 
as a top predator in the aquatic food web. They act as a litmus test of water quality and 
are important environmental ambassadors. I know of no other bird more instantly 
recognized than Great Blue Herons save for our national bird the Bald Eagle. Their 
rookeries become a destination for bird watchers, photographers and other eco tourists. 
Neighborhoods with a little nature are attractive to homebuyers as people turn more and 
more to the outdoors for exercise and recreation. While it may seem the right thing to do 
to choose the 10 home development in question, I would suggest to try find a way to do 
so in a way that protects the rookery. Communities that find a balance between wildlife 
and people end up being better for both. 
  
Tom Wilson 
 



Please save and preserve the rookery!  What a gem to have right in Rochester’s back 

yard.  Let’s preserve it, not disrupt or destroy it. 

 

Colleen Worisek 



To whom it may concern, 
 
I have lived in Rochester for the better part of my life and I must say that what 
makes me love this city is it’s natural resources, which includes the Great Blue 
Heron Rookery. The EAW done on behalf of the developers significantly 
underestimated the impact of removing the Rookery as they claim it does not 
have significant breeding potential despite what experts have said. Further, in the 
setting of unpredictable climate change, this may be one of the few safe haven‘s 
for these majestic birds in left in North America. It is of interest to the community 
at large to preserve this Rookery.Thank you and I hope to see the habitat 
preserved. 
 
Yohan 
 



Dear Mr. Ihrke: 

 

Please allow the following to be our heartfelt public comment regarding the proposed Pavilion Estates 

construction that will radically change an ecologically important woodlands in Rochester Township, 

Olmsted County. 

Based on my 30-year career with the USDA Natural Resources Conservation Service (NRCS) in which I 

made literally hundreds of assessments of forests, streams and other natural resources in the states of 

Washington, Minnesota and Iowa, as well as having a leadership position in reaching an equal number 

of decisions regarding proper management of those resources, I have very serious concerns about the 

inadequacy shown within the Environmental Assessment Worksheet (EAW) regarding extremely critical 

impacts in land-use and overall ecological integrity. 

Over the past 6 or 7 years, during springtime drives to visit family in Farmington, MN., my wife and I 

have visited the woodland that is proposed for such extensive elimination and degradation, on three 

separate occasions,   Having experienced the existing large and very busy Great Blue Heron rookery on 

each of these occasions, it is obvious that this wonderful and even iconic rookery is the critical 

component for consideration.  We’ve come to appreciate the critically essential rookery very much, 

even developing a love for its high productivity and value to male and female herons from likely multiple 

counties.  Our deep feelings for the rookery as well as for the entire closely associated supportive 

woodlands is based on me being a very serious birder since March of 1966.  Since then I have evaluated 

management (or lack of proper management ) at bird habitats during tours to 46 states within the 

United States, 46 different nations, and all 7 continents.  

In summary, from two different long-standing but totally separate professional perspectives, I am very 

familiar with misuse and destruction of valuable habitats and natural resources at the landscape level!  

My wife Betty and I believe the out-of-state consultant who came up with the EAW ignored and omitted 

a great deal of vital construction conditions and circumstances and there negative impacts.  We further 

believe input from local citizens, as well as from experts in the fields of wildlife ecology, ornithology, 

impacts to human wellbeing, and management of woodland resources, should be recognized and 

accepted as being much more relevant and important. 

We strongly urge leadership within both Rochester Township and Olmsted County to deny the current 

proposal in its entirety!!!   

Thank you for giving serious consideration to our input. 

Ric  

 

Ric & Betty Zarwell 

PO Box 299 

Lansing, Iowa 52151 



Good afternoon, 
  
I would like send my support for saving the rookery in Rochester Township.  Please 
consider a thorough Environmental Impact Statement.  Please save this declining bird 
population. 
  
Thank you, 
Chandra Hutchens 
 



Members of the Township Board: 

 

  Please take the long term view of what can be available to future generations in keeping 

 

natural habitat for the blue herons.  This preservation is a gift to us but more importantly to 

 

the future inhabitants of Minnesota. 

 

Aileen Williams 

211 2nd St. NW, #1302 

Rochester, MN 55901 



Hello, 
    I am writing to ask you to please consider requesting an EIS for the possible Pavillion 
Estates development. I don't think losing this land for just a few large houses is really 
worth the environmental cost and would like it looked at in more detail before 
construction moves forward. 
 
Thank you for your time, 
Anastasha Morse 
 



         Exhibit 6 

 

Rochester Township 

Pavilion Estates 

Environmental Assessment Worksheet (EAW) 

RESPONSES TO COMMENTS ON THE EAW FROM REGULATORY AGENCIES 

An updated EAW with corrections is being provided as Exhibit 7 

1. Minnesota Pollution Control Agency  

Cover Types (Item 6) 

Reduction in the amount and number of tress removed is a concern.  The idea of a private roadway 

system and individual lot raingardens is to increase the amount of forest to be preserved.  A fifty foot 

environmental corridor will be left untouched along the entire 2663.24 foot eastern boundary of the 

property (approximately 1.8 acres).  Additionally, the bluff land and shoreland setbacks add an 

additional 9.8 acres of protected land.  Many of the landscaping plans for each lot will include plantings 

of trees and shrubs to replace those removed during construction.   

As much as possible the current flora and fauna will be preserved by not allowing any construction 

activities in these areas.   

Mound septic systems will be required throughout the site to allow for the preservation of the current 

cover, thus, not having to disturb both a primary and secondary septic site at this time.  This should 

reduce the disturbed area for septic sites by half, leaving the current tree and ground cover. 

Water Resources (Item 11) 

The proposed development purposefully stays away from the shoreland area of Cascade Creek.  

Shoreland setbacks are in place along with bluff setbacks to protect the waterway.   The use of individual 

lot raingardens is to allow for saturation and plant uptake rather than run off.  Infiltration will provide 

for water recharge rather than runoff.  This should help reduce the turbidity within the stream system. 

A National Pollutant Discharge Elimination System and Construction Stormwater permits will be 

required along with Best Management Practices used during development.  Rochester Township’s public 

works department is active in enforcement of BMP’s making sure that the items shown on the plan are 

being installed and functioning.  Temporary sediment basins will be encouraged to be used during 

construction. 

Rochester Township is practicing roadway pretreatment in its maintenance program to reduce the 

amount of salt and sand used to maintain roadways. 

Each individual lot will be required to have a grading plan/permit reviewed by the Township Engineer 

prior to obtaining a building permit.  That plan will include the raingarden area, building site, septic sites 

and driveway locations.  In some instances more than one rain garden per lot may be required.  



No construction activities will be allowed north of the bluff setback line.    

The idea of a rural residential development over an urban development is to preserve the natural 

features by having the density reduced.  The mature trees are a selling point for these lots. 

Noise (item 17) 

All construction equipment will be required to be muffled. 

 

2. Minnesota Department of Agriculture 

No Comments 

 

3. Minnesota Department of Administration – State Historical Preservation Office 

The project will not be seeking Federal assistance.  Historically the property has been in the Connelly 

family for six generations and was a wood lot as a heat source and hunting grounds.  Portions of it were 

used as pasture.  According to the owner, timber has been removed from the property and sold for 

wood products.   There is no evidence of any buildings ever being located on the site.   During 

construction if any evidence of archaeological significance are found, construction will be halted and 

individuals with an archeological background will be brought in to do an assessment. 

 

4.  Minnesota Department of Natural Resources 

Page 12, Land Cover; Page 30, Wells. 

Water appropriations permit.  The shared well agreements will call out the use of irrigation systems and 

if used will require a water appropriations permit.  It has been our experience that most large lot 

developments do not have water irrigation systems in our area. 

Page 15, Permits Required. 

A Preliminary Well Assessment will be required and submitted to the DNR prior to construction.   

Additionally if there is any dewatering during the development or combination of dewatering of surface 

water and the use of groundwater exceeding 10,000 gallons per day a General Permit Approval will be 

required. 

Page 15, Land Use 

Rochester Township has a 180 acre site within the Mayo Woodlands development of preserved 

hardwood forest.   It has been brought forward during the public comment process of the EAW that 

there was a Great Blue Heron Rookery site within that forest at one time which has since moved.   The 

rational for the movement of a rookery is unknown but educated guesses are based upon predators in 

the area, food sources and adequate nesting area.   Public testimony indicated that the Pavilion Estates 

site only provides the nesting and contains very little in the form of a food source.  



According to testimony and the EAW a small portion of the rookery is located on this property with the 

majority of the rookery being located on two neighboring properties.   Development of this property 

may or may not disturb the rookery.  As pointed out in the response to the Minnesota Pollution Control 

Agency item 11 it is in the developer’s best interest to preserve as many of the old growth trees as 

possible.  

It is also noted within the EAW that an upland forest rookery exists about one half mile to the east of 

this site in an area which has already been developed as suburban lots. 

Comments within the EAW and public comments, indicate other sites where Great Blue Herons were 

known to be have been within Olmsted County which have now been abandoned by the birds.    

Even if this site is preserved and left undeveloped, we have no way of making sure the birds will stay. 

Page 21, Geology; 

A Karst walk will be required prior to development by someone with a background in geological features 

to determine if sinkholes are present.  Rochester Township, within its subdivision ordinance, has a 

detailed sinkhole mitigation plan. 

Page 28, Wastewater; 

Prior to preliminary plat approval each lot must have an identified area for both a primary and 

secondary septic site providing soil borings for review by the Township Septic Inspector who is a licensed 

engineer.   

Septic designs in Rochester Township are required to be created by an engineer or soil scientist.  Those 

designs are reviewed and approved by a third party along with the actual soils review prior to a permit 

being issued. 

Page 28, Stormwater 

Native plantings will be encouraged, especially during the development of rain gardens. 

Page 33, Section 11. 

Completed in updated EAW 

Page 36 and 44, Rare Features 

Corrected in Exhibit 7 

Page 39, Rare Features. 

The developer has indicated that they will conform to the Migratory Bird Treaty Act concerning not only 

the Great Blue Heron but any other birds covered by the act. 

Page 42, Rare Features. 

Corrected in Exhibit 7 

Page 43, Rare Features. 



Tree or shrub removal will not happen between May 15th and August 15th 

Page 44, Historic Properties. 

Corrected in Exhibit 7 

Page 52, Cumulative Potential Effects # 3. 

Duly noted that the DNR will make the determination concerning impacts to state-protected species.  

 

 

 

 

 

 



July 2013 version 

ENVIRONMENTAL ASSESSMENT WORKSHEET

Amended to respond to Public Comments 

September 7, 2021 

This Environmental Assessment Worksheet (EAW) form and EAW Guidelines are available at the 

Environmental Quality Board’s website at: The EQB webpage of Environmental Review Guidance 

Documents / http://www.eqb.state.mn.us/EnvRevGuidanceDocuments.htm. The EAW form provides 

information about a project that may have the potential for significant environmental effects. The EAW 

Guidelines provide additional detail and resources for completing the EAW form. 

Cumulative potential effects can either be addressed under each applicable EAW Item or can be 

addressed collectively under EAW Item 19. 

Note to reviewers: Comments must be submitted to the RGU during the 30-day comment period 

following notice of the EAW in the EQB Monitor. Comments should address the accuracy and 

completeness of information, potential impacts that warrant further investigation, and the need for an 

EIS. 

1. Project title:

Pavilion Estates Subdivision 

2. Proposers

Contact person: Steve 

Connelly and 

International Properties 

LLC, Dr. A. Mordi, 

President 
Title: 

Landowner/Developer 

Address: P.O. Box 681

City, State, ZIP: Byron, MN 

55920

Phone: 507-261-4386
Fax: NA 

Email: sconnelly56@aol.com

3. RGU

Contact persons: 

Randy Staver/ Rochester Township 

Clerk and / Roger Ihrke/TCPA – 

Rochester Township Zoning 

Administrator 

Address: 4111 11th Ave SW  

room 10

City, State, ZIP: Rochester, MN 

55902  

Phone: 507-529-0774

Fax: 507-281-6821

Email: roger@tcpamn.org
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Contact person: International 

Properties, LLC.  

Dr. Aderonke Mordi &  

Rev. Michael Mordi 

Title: Developer Pavilion Estates 

Subdivision 
 

Address: 3900 Fairway Place NW 

City, State, ZIP: Rochester, MN 55902 

Phone: 507-951-4344 

Fax: NA 

Email: romat12@yahoo.com 
 

 

 

 

 

4. Reason for EAW Preparation (check 

one) 

Required: 

 EIS Scoping 

Mandatory EAW 

X Voluntary 

X Petitioned 

 

 
Discretionary: 

X Citizen Petition 

 RGU discretion 

X Proposer initiated 

If EAW or EIS is mandatory, give EQB rule category subpart number(s) and name: Not Applicable. 

 The Rochester Township resolution from May 13, 2021, which acknowledges the necessity 

to complete the EAW, cites seven specific factors that need to be addressed to determine whether 

significant environmental effects might occur. 

1. Potential for loss of a Great Blue Heron rookery on part of the property. 

2. Potential for loss of wetlands. 

3. Potential for impacts to rare, endangered, and threatened mussel species. 

4. Potential for impacts to hydrology. 

5. Potential impacts on flooding and flood mitigation projects 

6. Potential for impact to surface water quality due to turbidity and flow alteration 

7. Potential loss of mature forest and contiguous forest canopy. 
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5. Project Location 

 
County: Olmsted 

City/Township: Rochester Township 

PLS Location (Section, Township, Range): 

 

The property consists of 28.9-acres located in the SW ¼ of Section 6, of 

Rochester Township (T106N R14W) Olmsted County, MN. (Fig. 1) 

 
Legal Description: The East 28.9-acres of the west 60-acres of the east half of the 
southwest quarter of Section 6, TWP 106 North, R14W, Olmsted County, Minnesota. 

        
 

Watershed (81 major watershed scales): Zumbro River Watershed/Cascade Creek HUC 12 watersheds 

GPS Coordinates: -92.551N 44.008W 

Tax Parcel Numbers: 640631041648 
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At a minimum, attach each of the following to the EAW: 

 

•  
• Fig.  1: Project Location 
• Fig. 2: Site Map: U.S. Geological Survey 7.5 minute, 1:24,000 scale 

map indicating project boundaries (photocopy acceptable) 
• Fig. 3: Pre-Construction Parcels – 2019 Air Photo  
• Fig. 4: Post Construction Site Map – General Development Plan Overlay 
• Fig. 5: Existing Land Cover 
• Fig. 6: Proposed Land Cover 
• Fig. 7: Olmsted County Land Use Plan (Approved 6-18-21) 
• Fig. 8: Rochester Township Zoning  
• Fig. 9: Surficial Geology 
• Fig. 10: Bedrock Geology 
• Fig. 11: Olmsted County Soil Survey 
• Fig. 12: Surface Water Features/Septic Locations 
• Fig. 13: Well Locations and Depth to Groundwater 
• Fig. 14: Minnesota Pollution Control Agency. Potential contamination. What’s in My 

Neighborhood 
• Fig. 15: Minnesota Biological Survey: Sites of Biodiversity Significance 
• Fig. 16:  Connelly/Segura/Adamson Heron Rookery: Approximate Boundary and 

Surveyed Nest Trees on Pavilion Estates 5/26/2021 
• Fig. 17: Heron Rookeries and Bald Eagle Nests sec 5 and 6 Rochester Township  
• Fig. 18: Transportation and Roadways: Rochester/Olmsted County (ROCOG) 
• Fig. 19: Approved General Development Plan 
• Fig. 20: Site Development Constraints 
 
APPENDICIES 
• Appendix 1: MNDNR Watershed Health Assessment Supplemental Figures 

• Fig. 1 Ecological Health Score – Geomorphology Triage Score 
• Fig. 2 Ecological Health Score – Mean Biology Index 
• Fig. 3 Ecological Health Score -Mean Connectivity Index 
• Fig. 4 Ecological Health Score – Mean Geomorphology Index 
• Fig. 5 Ecological Health Score – Mean Hydrology Index 
• Fig. 6 Ecological Health Score – Mean Water Quality Index 
• Fig. 7 Ecological Health Score – Mean Watershed Score 
• Fig. 8 Location HUC 12 Watershed, S. Branch Cascade Creek 
• Fig. 9 Location – Aerial Hybrid 
• Fig. 10 LiDAR Hillshade Digital Elevation Model 
• Fig. 11 Landscape Setting: Geomorphology 
• Fig. 12 Rochester City Boundary 
• Fig. 13 Landuse: 2010 Population Density. 14 National Land Cover Database: 2016 

Land Cover 
• Fig. 15 NLCD Impervious Surface 
• Fig. 16 Karst Features 
• Fig. 17 Geology: susceptibility to Contamination 
• Fig. 18 Hydric Soils 
• Fig. 19 Erodibility k-factor 
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• Fig. 20 Wells per section 
• Fig. 21 Groundwater Sensitivity at wells 
• Fig. 22 Groundwater: Rochester DWSMA 
• Fig. 23 Streams 
• Fig. 24 Impaired Streams 
• Fig. 25 National Wetland Inventory: Circular 39 
• Fig. 26 Restorable wetland index 
• Fig. 27 County Biological Survey Priority Index 
• Fig. 28 Species of Greatest Conservation Need 
• Fig. 29 Wildlife Actin Network 
• Fig. 30 New Clearing and Impervious Plan 
• Fig. 31 National Land Cover Data Base and land cover calculation for Rochester 

Township 
• Amended Appendix 2: Biological and Conservation Significance of the Great Blue Heron 

(Ardea herodias) Rookery at the Proposed Pavilion Estates Development, Rochester 
Township, Olmsted County, revised September 7, 2021 

• A. USFWS Bird Nests What You Need to Know.  

• B. 2018> USFWS Guidance on Migratory Bird Nest Disturbance 

• C. 2-26-21 Initial report of Connelly Rookery by Blueline Environmental Advisors 

• D. 7-6-21 WEST observation report of Sec. 6 Rookery and Discovery of 8th St 

Suburban Rookery. 

• E. 7-6-21 Blueline confirmation of the 8th St. Suburban Rookery, section 5, Rochester 

Township 

• F. 6-25-21 Olmsted County District Court File No 55-CV-21-1546 Segura and 

Adamson v Connelly and Mordi. Denial and Rejection of Temporary Restraining 

Order enjoining disturbing Heron rookery or removing trees. 

• G. Bibliography of GBH press, social media, DNR/USFWS Studies, and Academic 

Journals 

• Appendix 3: Septic System Soil Report, WSE Engineering 
• Appendix 4: Decorah Edge Report 1-26-2021, Blueline Environmental Advisors 
• Appendix 5.  SHPO data request 
• Appendix 6   MNDNR NHIS data request 
• Appendix 7: Proposers response to Public Comments on Pavilion EAW 

• A. Tabulated Response to public citizen comments – EAW is Adequate, No EIS 
required 

• B. Tabulated Response to public citizen comments – EIS is requested 
• C. Narrative Response to attorney Casey and attorney Peters comments 
• D. Narrative Response to Sierra Club and Lance Verize  
• E. Narrative Response to State Agencies. 

 

 

Project Description 

 
Provide the brief project summary to be published in the EQB Monitor (approximately 50 words). 

 

The Land Use and General Development Plan for Pavilion Estates, a 28.9-

acre suburban development, has been approved by Olmsted County. This 
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single-phase, 10-lot suburban subdivision will have a private road, two 

private wells, and individual septic systems.  Final zoning and platting are 

now under consideration by Rochester Township, the RGU. 

Give a complete description of the proposed project and related new construction, including infrastructure 

needs. If the project is an expansion include a description of the existing facility. Emphasize: 1) 

construction, operation methods and features that will cause physical manipulation of the environment or 

will produce wastes, 2) modifications to existing equipment or industrial processes, 3) significant 

demolition, removal, or remodeling of existing structures, and 4) timing and duration of construction 

activities. 

Pavilion Estates is located on the western edge of Rochester’s Future Urban 

Service Area (USA), east of 60th Ave SW (CR104) and south of Country Club 

Drive (CR34), approximately one mile west of the current City Limits (Fig. 1 

and 2).  

In the spring of 2020, Rochester Township, the local land use authority, and 

Steve Connelly, the fee owner, applied to Olmsted County to remove the 

threat of high-density urban development in the Urban Service Area in an 

area dominated by large lot suburban development. The Township argued 

that an urban designation would require extensive land clearing, urban 

streets and utilities, and urban development at densities of 3.2-3.5 lots/acre. 

Small urban lots would not be compatible with the abutting three to five-acre 

lots on the Lily Farm to the east or with the one-acre lots of Bounder Creek 

subdivisions shown on the Rochester Township Zoning Map (Fig. 8). 

In December 2020, an Olmsted County Land Use Plan Amendment (#2020-

001 LUPA) was approved and removed the property from the Urban Service 

Area and designated it as “Potential Suburban Subdivision,” the first phase 

of the Land Use Plan Amendment Process. 

On May 18, 2021, the Olmsted County Board approved the “Suburban 

Subdivision LUPA (#2021-001 LUPA) (Fig. 7) and supported the 10-lot 

General Development Plan (GDP) for Pavilion Estates (Fig. 19) 

On September 2, 2021, the project proposer presented a new land clearing 

and impervious surface plan the designates specific building envelopes and 

reduced the tree clearing from 17 acres to 5.94 Acres) Figure 21  
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All future zoning, subdivision, platting, and construction approvals are now 

the responsibility of Rochester Township. 

 

The approved General Development Plan (Fig. 4 and 18) has ten lots ranging 

in size from-2.09 from 5.69 acres. Driveways for the lots will connect to a 

narrow private road that connects to Boulder Creek Lane on the south end. 

(Fig. 18). 

 

The approved GDP shows various site constraints, including approximately 

10 acres of flood zones, Shoreland Impact Zone and Blufflands on the north 

slopes exceeding 18% in the middle, and two isolated Decorah Edge features 

on the east boundary and northeast corner (Fig. 18 and 20).  The identified 

development constraints require avoidance or other protections under 

Rochester Township Ordinances and Codes.  

 

The Shoreland, Blufflands, and Floodway/Flood Fringe will not be disturbed 

or subjected to land clearing, grading, and the construction of structures is 

prohibited (Fig. 20).  A 40-foot-wide wildlife corridor easement on the east 

side and a drainage easement covering the floodway will be dedicated by the 

developer on the Final Plat (Fig. 18). 

 

The development will result in approximately land clearing of roughly 5.94 

acres on the south end, including 1.91 acres for the private road and 4.03 

acres for building sites, septic drain fields, and stormwater management (Fig.  

30).   

The plans originally submitted to the Township and County that included 

rough estimates of land clearing are still shown as Figure 5 and 6. 

 

A small colony of nesting Great Blue Herons (GBH’s) on the site and on 

abutting properties to the west, called the Connelly/Section 6 Rookery, was 

revealed, and confirmed during the development review process (Fig. 16 and 

17 and Appendix 2).   

 

Neighbors opposed to abutting suburban development have engaged activists 

to develop and maintain a “Save the Rookery” website and social media 
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campaign. The rookery activists, self-described “rookies,” circulated a citizen 

petition to prepare an EAW. The Minnesota Environmental Quality Board 

determined that Rochester Township is the appropriate Regulating 

Government Unit (RGU).   

 

The original Pavilion Estates Rookery observation report from February 

2021 found inactive nests in tall overstory trees on lots five through eight 

(Appendix 2).  The information was provided to the Township and County in 

late February.  The neighbors' Temporary Restraining Order (TRO) filing 

initially prevented access to the site to survey the rookery. The court filing 

imposed prohibitions to the entry of the subject property and thwarted the 

owner's ability to map Great Blue nest trees or active nests accurately. 

 

On June 16, 2021, an experienced and trained ornithologist from Western 

EcoSystems Technology, Inc. (WEST) made additional observations from 

vantage points on public roads 800 to 1,000 feet to the northeast of the Sec. 6 

rookeries. In an effort to avoid disturbance of the active nest WEST and 

Blueline stayed 300 feet from the surveyed nest trees in an attempt to see 

birds, whitewash from bird feces, or to hear the Herons.  Due to the distance 

and the heavy overstory canopy no active nests were observed. These 

observations, reported in a WEST Technical Memorandum, are included in 

Appendix 2.  

 

WEST’s June 16, 2021, observations were confirmed by June 20, 2021, 

observations by Blueline Environmental Advisors.  Both observations showed 

a low level of activity on the Section 6 rookery. They identified an additional 

rookery ½ mile to the east on the hillside above 8th St. SW in Section 5 of 

Rochester Township (Appendix 2).  The section 5 rookery had been mapped 

by the MNDNR in the 1997 County Biological Survey. It is cited in the 2014 

Natural Heritage Database review for the Lily Farm EAW and has now been 

labeled the “8th Street Suburban Rookery”. 

 

Upon hearing notice of the Temporary Restraining Order and the EAW 

petition, the fee owner and Pavilion Estates developer sent notice to 

Rochester Township that they agreed to volunteer to complete the EAW.   
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Rochester Township approved a discretionary EAW for Pavilion Estates on 

May 13, 2021, in a resolution that the EAW address the potential for 

significant environmental effects from seven factors. 

 

Following the EAW and during the final design phase and plan approval, the 

exact location of the roadway, lot configurations, and lot sizes has now been 

defined for the Preliminary Plat. The limits of grading and 5.94 acres of land 

disturbance must be reviewed and approved by the Township. No final Plat 

approvals or permits can be granted until the Town Board makes a final 

determination of the adequacy of the EAW. 

 

 

Landscape setting: 

 

The subject 28.9-acre Connelly property and the unplatted parcels to the west 

and subdivisions to the east and south lay along the south bank of Cascade 

Creek (Fig. 1 through 6).  Except for the Lily Farm, the adjacent suburban 

properties to the east had no open cropland. They were initially woodland on 

the north-facing valley walls of the Cascade Creek Valley.  

 

A short reach of Cascade Creek meanders in a deeply incised channel through 

the northern 200 feet of the Connelly property. A FEMA designated Floodway 

and Flood Fringe are defined on flood risk maps for Cascade Creek (Fig. 19 

and 20) 

 

Cascade Creek, is a protected water that is listed on the MPCA “impaired 

water”, originates approximately 6 miles west in Salem Township from source 

water springs and former wetlands in the glaciated terrain mostly drained by 

agricultural drain tile and ditches (Appendix 2, Fig. 23).  According to the 

MPCA the Cascade Creek stream impairments are due to turbidity and 

impaired fish habitat. Cascade Creek drains to the South Fork of the Zumbro 

River, approximately 5 miles downstream.  The Zumbro river is impaired for 

fecal coliform, excess turbidity and degraded macroinvertebrate habitat. 

 

  

Pavilion Estates is on bedrock-controlled uplands (Fig. 10) rise to 1192 feet, 

approximately 146 feet above the creek on the north, which has an elevation of 
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1044 feet (Fig. 18).  The shoulder of the valley continues to rise to a height of 

1275 feet on the ridgetop along Weatherhill Road, 1500 feet south of the 

property (Fig. 2 and 19). 

 

This suburban bedrock ridge extends into Rochester City Limits, one mile to 

the east (Fig. 10 and Appendix 1 Fig. 10-11).  The ridge has small areas with 

exposed bedrock but is dominated by forested bedrock covered in a thin layer 

of glacial till and is draped with wind-blown loess. The septic drain field 

exploration by WSE confirmed the presence of deep alluvium on the floodplain 

and thick loess on the uplands (Appendix 3). 

 

Originally the land was an oak savanna that evolved to an oak/maple/basswood 

woodland (Appendix 1 Fig. 9 and 13).  Farming in the mid-19th century cleared 

fields in the floodplain and on the shallow toe slopes in the Cascade Creek 

valley. The steeper back slopes and shoulders were maintained as woodlots until 

the late 1950s and early 1960s, when suburban and urban development began 

to clear land for suburban homesites.  Suburban subdivisions developed and 

grew on the wooded ridge to the east and south (Appendix 1 Fig. 9, 12, and 13). 

The City of Rochester designated the land to the north and west as a future 

Urban Service Area (Fig. 7) 

 

The Connelly family has owned the site since the 1890s. According to Connelly 

family history the area was originally used as a woodlot to supply firewood and 

saw logs and as a fenced wooded pasture.  It has been noted by Connelly that 

the site has been selectively logged by commercial twice since 1900.  The stumps 

of logs are still visible on the site. 

   Two areas measuring a little more than five acres where open pasture before 

the livestock was removed from the site in the 1970s.  The open area in the 

floodplain, along Cascade and the open field on the east in the middle of the 

slope were allowed to regrow with pioneer trees dominated by willow, box elder 

and aspen on the floodplain and by aspen in the upland pasture. 

 

The Boulder Creek Subdivision Special District, located to the south, was 

platted in 2009. The Lily Farm suburban subdivision to the east was developed 

on the wooded ridge and small farm fields in 2014-15. (Fig. 8). 
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Pavilion Estates: Public and Private Infrastructure and Service. 

 

Pavilion Estates lots will be served by a private road, stormwater treatment 

systems, two shared wells, each serving five lots will be owned, and maintained 

by the Homeowners Association (HOA) who will have covenants requiring 

water conservation and restricting lawn watering and will meter the water as a 

basis for paying a monthly water bill. The HOA will be responsible for all 

operations and maintenance, including maintenance of the pavement, the 

functioning of the stormwater practices, and snow plowing/removal.   

 

Peoples Coop will install and maintain the electrical service.  Minnesota Energy 

will provide Natural Gas. Century Link will provide land-line phone services, 

and Charter is expected to be the supplier of cable TV, data, and the internet. 

 

Rochester Township and the City of Rochester will be contracted to provide 

fire protection, and the Olmsted County Sheriff’s Department will provide law 

enforcement. 

The road ditch will be designed for stormwater conveyance, rate control, 

sediment removal and erosion control will be located on the west side of the 

private road following the Township Subdivision Standards. In addition, each 

home will be served by private rain gardens designed for water quality and rate 

control. Stormwater management is being developed to protect the steep slopes 

and designated Blufflands and shorelands.  

Individual in-ground or mound septic treatment systems (Appendix 3) will be 

the responsibility of each lot owner.  Individual septic plans require the review 

and approval of the Township engineer and their staff. 

This large-lot development design including site clearing and grading is subject 

to review and approval of the Township engineer and the Township Staff.  The 

Township will enforce the land clearing, grading and stormwater pollution 

prevention plans that will incorporate conservation features that would not 

have been possible with small urban lots and avoid Shoreland and Blufflands 

impacts.  Permanent rain gardens and rate control/sediment removal basins 

will use native plants that are attractive to native pollinators. 
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Pavilion Estates will continue to seek development approval from Rochester 

Township with the Zone Change, Preliminary Plat, Final Plat, and grading 

plans in 2021.  If successful, the land clearing, road construction and well 

drilling would begin in the winter and spring of 2021, and homes could be built 

starting in later 2021. 
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Construction and Operations: 
 

Construction of the private road, stormwater features, and private water lines 

will require 5.94 acres of land clearing and grading with conventional 

excavation equipment typical for heavy earth work and roadbuilding 

(backhoes, loaders, dozers, off-road trucks, and over-the-road trucks).  

Electric and natural gas service will be installed underground in utility 

easement on the east side of the private road by the respective utilities, Peoples 

Cooperative Energy, Minnesota Energy, Charter, and Century Link. The soils 

are deep enough to allow the utilities to be installed with directional drilling or 

Vibro-plows. 

Shared water wells, each serving 5 homes will be drilled under the Minnesota 

Well Code using Minnesota Licensed Well Drillers and constructed under the 

Minnesota Well Code.  

Homes and private septic systems will be constructed by private builders and 

contractors retained by the homeowners. All work is anticipated to use 

conventional construction equipment. 

Demolition: 

There are no structures on the site, and therefore there is no proposed demolition. 
 

 
Timing and Duration: 

 

The single-phase development plan would commence with tree clearing, road 

construction, well drilling, and utility construction in the fall of 2021.  The 

timing of home construction will be reliant on lot sales and Minnesota’s 

construction season. 

 

Project magnitude: 

Construction/ Infrastructure Elements Size 
Total Project Acreage 28.9 ac 
Linear project length Private road: 1,500 lf. 
Number and type of residential units Ten single-family lots 
Commercial building area (in square 
feet) 

none 

Industrial building area (in square feet) none 
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Institutional building area (in square 
feet) 

none 

Other uses including preservation areas 
of Floodway/Flood Fringe, Shoreland, 
Bluffland and Wildlife corridor – 
specify (in square feet) 

FEMA Floodway =6.2 ac 
Shoreland 10.0 Ac 
Bluffland = 1.2 Ac 
Wildlife corridor easement = 
1.8 Ac. 

Structure height(s) Single Family homes less 
than 35 feet in height.’ 

The existing land cover is shown in Fig. 5 and Appendix 1, Fig. 13. 

The GDP (Fig. 19) shows the road configuration, location of the wells, proposed 

septic drain fields, and easements for drainage and a wildlife corridor. 

The new building envelope and land clearing map is shown on Figure 21.  

In the new plan that would be submitted with the Preliminary Plat each 

home site will require approximately 17, 560 feet of land clearing, totaling 

4.03 acres of land clearing to accommodate 3,000 square foot homes and 

small lawns and driveways (Figure 21).  

Impervious surface is estimated to total 0.8 acres for the road and an 

additional 1.14 acres for roofs and driveways on the ten lots.  

Lawns, landscape areas and rain gardens are proposed to be less than 

4,000 square feet/lot, approximately the size of the house. 

Septic systems for an average 5-bedroom home will average 5,000 square 

feet with an equivalent 5,000 square foot reserve area that will not be 

disturbed unless the original septic systems fail. 

Explain the project purpose; if the project will be carried out by a governmental unit, explain 

the need for the project and identify its beneficiaries. 

The purpose is a privately developed, large lot suburban development 

abutting existing suburban neighborhoods in the suburban area of 

Rochester Township. 

a. Are future stages of this development including development on any other property

planned or likely to happen?

i. Yes, X A single-phase development.  All Phases are included in the GDP.
ii. 

If yes, briefly describe future stages, relationship to present project, timeline and plans for 
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environmental review. 

b. Is this project a subsequent stage of an earlier project?

i. Yes, X No
If yes, briefly describe the past development, timeline, and any past environmental review. 

6. Cover types

Estimate the acreage of the site with each of the following cover types before and after development: 

Cover Type 

Before After Cover Type Before After 

Wetlands 0.1 0.1 Lawn/landscapi
ng 

0 0.88 

Deep 
water/streams 

0.6 0.6 Impervious 
surface 

0 1.943 

Wooded/forest 28.2 22.96 Stormwater 
Pond 

0 0 

Brush/Grasslan
d 

0 0 Rain Gardens 0 0.23 

Cropland 0 0 Septic 
drainfields 
(reserve area) 

0 1.15 

(1.15) 
TOTAL 28.9 28.9 

Figure 5 shows the existing cover types, and Fig. 14 of Appendix 1 shows the land 

cover analysis from the National Land Cover Data Base. Figure 21 shows the new land 

clearing and impervious surface areas 

7. Permits and approvals required.
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List all known local, state, and 

federal permits, approvals, 

certifications, and financial 

assistance for the project. Include 

modifications of any existing 

permits, governmental review of 

plans and all direct and indirect 

forms of public financial 

assistance including bond 

guarantees, Tax Increment 

Financing, and infrastructure. All 

these final decisions are 

prohibited until all appropriate 

environmental review has been 

completed. See Minnesota Rules, 

Chapter 4410.3100.Unit of 

Government 

Type of Application Status 

Olmsted County Board Landuse Plan 
Amendment: Potential 
Suburban to Suburban 

Approved 
5/18/21 

“ General Development 
Plan (GDP) 

Approved 
5/18/21 

“ Final Plat Application 

pending 

Township 

Approvals of 
Preliminary and 
Final Plat 

Rochester Township General Development 
Plan 

Approved 
1/21/21 

 Environmental 
Assessment Worksheet 

Pending 
submittal 
summer 2021 
and approval 
September, 2021 

“ Traffic Impact Report Not Applicable 
per Rochester 
Zoning 
Ordinance 
section 10.48 for 
under 50 lots 
 

“ Zone Change: A-3 

Agricultural to R-1 

Residential 

Application 

pending. 

“ Preliminary and Final Plat Application 
Following 
Zone Change 
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 Grading/Stormwater and 
Utility Plans and Permits. 

Application in 
fall/winter of  
2021 pending 
Plat approvals 
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List all known local, state, and 

federal permits, approvals, 

certifications, and financial 

assistance for the project. Include 

modifications of any existing 

permits, governmental review of 

plans and all direct and indirect 

forms of public financial 

assistance including bond 

guarantees, Tax Increment 

Financing, and infrastructure. All 

these final decisions are 

prohibited until all appropriate 

environmental review has been 

completed. See Minnesota Rules, 

Chapter 4410.3100.Unit of 

Government 

Type of Application Status 

Rochester Township“ Individual Septic 
Approvals 

Pending 
applications 

“ Street and Individual 
lot Grading Plan 

Pending 
application 

“ Building Permits Pending 
applications 

 Development 
Agreement including 
HOA documents and 
site constraints for 
grading, water use and 
stormwater 
management. 

 

Olmsted County Board 

of Health/Environmental 
Commission 

Domestic Water Well 
Permits 

Pending 

application 

Olmsted County SWCD Wetland No-loss 
certificate 

Unnecessary: No 
wetlands to impact  
 

Minnesota Pollution Control 

Agency 

Stormwater Pollution 
Prevention 
Plan and NPDES 
Permit for 
Construction Site 
Activity 

Pending 

application 

 

Note: Cumulative potential effects may be considered and addressed in response to individual EAW 

Item Nos. 9-18, or the RGU can address all cumulative potential effects in response to EAW Item 

No. 19. If addressing cumulative effect under individual items, make sure to include information 

requested in EAW Item No. 19. 

See No. 19 
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8. Land use 
 

a. Describe: 
 

i. Existing land use of the site as well as areas adjacent to and near the site, including parks, 

trails, prime or unique farmlands. 

 

The Connelly property is a woodlot that has never had any buildings or other 

permanent structures other than pasture fences.  According to Mr. Connelly, 

the property has been in his family since 1890, and hardwood trees have been 

selectively logged for lumber twice. 

 

The woodlot pastures formerly had livestock along the creek on the north end 

and in field openings in the middle of the site.  According to Connelly, the 

livestock was removed in about 1970. A forest succession of volunteer trees 

filled the pastures with Willow, Box Elder, Quaking Aspen and Buckthorn in 

the floodplain and Quaking Aspen and buckthorn in the upper pasture.  The 

volunteer trees have been allowed to overtake the former pasture openings. 

 

The history of logging and pasture use, along with the proliferation of reed 

canary grass, garlic mustard, glossy buckthorn, and prickly ash, has reduced 

the Biological Diversity Significance of the site (Fig. 15) to be below the 

threshold of significance and has diminished the Biological Ecological Health 

Score (Appendix 1, fig. 2) to be like the subdivisions to the east. 

 

The 28.9-acre Connelly property is part of a 2.1-mile-long forested ridge that 

is host to various wildlife and plant communities that are now primarily parts 

of developed lots (Appendix 1, Fig. 9). The north-facing valley wall along 

Cascade Creek from CR 22 (West Circle Drive), which is 1.8 miles east and 

extends west another 0.3 miles to CR104 (60th Ave SW). The forested ridge 

separates Cascade Creek from the South Branch of the Zumbro River. 

 

Rochester Township has approximately 4,900 acres of forest land according 

to the National Land Cover Database (Figure 31). The forested land 

encompasses a total of approximately 1500 acres (2.3 sq miles) with over 

1,000 acres of subdivided land within the City Limits and Rochester 

Township (Appendix 1, Fig 13). According to the 2010 census data, the 

density of the subdivided forest ridge ranged from 100 to 500/square Km 
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(0.63 to 3.16 people/acre) square mile.  

 

There are now fourteen platted subdivisions on the forested ridge ranging 

from Historic Hills, Greenbriar, and Orchard Acres on the east to Boulder 

Creek, Lilly Farm, Weatherwood, and Weatherhill on the west. A network of 

City Streets and Township Roads Serves these large-lot subdivisions. 

 

No public lands are abutting or adjoining the property.  Cascade Creek 

Regional Park, a series of former gravel pit lakes located east of CR 22 (West 

Circle Drive), is 1.8 miles east northeast and is the nearest public land. 

 

• To the north: Farm with row crops and livestock (Nigon Farm) that are 

designated as Rochester Future Urban Service Area. 

• To the east: Lily Farm Suburban development. Large-lot 

suburban development  
• To the south: Suburban Development: Special District large-lot development 

(Boulder Creek) and large-lot suburban development of Weatherhill. 
• To the west: Unplatted private parcels with a designated land use of Future 

Urban Service Area. 

ii. Plans: describe planned land use as identified in comprehensive plan (if available) and 

any other applicable plan for land use, water, or resources management by a local, 

regional, state, or federal agency. 

 

Before November 2020, the Olmsted Comprehensive Land Use Plan 

designated the Connelly property as a “Future Urban Service Area.”  As 

described earlier in this document, the Olmsted County Board approved the 

Suburban Land Use and GDP in June 2021. (Fig. 7 and 18) 

 

The City of Rochester approved a Sewer Master Plan in mid-2020 that 

detailed the Urban Service Area Plans, defined the location and length of the 

future trunk sewer, and specified a sewer area charge of over $33,000/acre of 

developable land.  

 

The adopted sewer plan designates urban lands west to CR 104 and north to 

CR34. The assumption is that the entire area was 48% developable and 

suitable for urban densities above 0.35 units/acre (15,000 square foot lots). 

For the site this equates to preserving the floodplain and Bluffland and 
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having between 35 and 50 urban lots. 

 

The Master Plan does not anticipate sewer extensions to this area for 30-40 

years. 

 

The further development of the surrounding urban lands to the north and 

west would allow the existing parcels as A-2 Township lots or 

forested/agricultural lots for interim development subject to an orderly 

annexation agreement that would allow for interim development to City of 

Rochester standards, annexation, and a petition for an extension sewer and 

water. 

 

Olmsted County Water Plans and the Zumbro River One-

Watershed/One Plan and associated Total Maximum Daily Loads for 

impaired waters applies to the entire county; however, the Water Plan 

does not address any parcels for specific action. 

 

 

The Zumbro Watershed is now engaged in the One Watershed/One Plan (1w1p) 

initiative.  1w1p projects are currently being considered for future funding.   

 

Olmsted County Public Works and partners proposed an earlier Cascade Creek flood 

mitigation plan. The flood mitigation plan proposed low-impact flood retention/flood 

control structures up the entire length of Cascade Creek.  This preliminary plan called 

for converting the floodway of the downstream ditched stream downstream on the 

Nigon Farm as a rate control basin (Appendix 1, Fig. 23); however, there are no plans, 

budgets, or schedules for this flood control/floodplain restoration project at this time. 

 

There are no State or Federal Plans that affect the subject property. 

 
iii. Zoning, including special districts or overlays such as Shoreland, floodplain, wild and 

scenic rivers, critical area, agricultural preserves, etc. 

 

Rochester Township enforces the Shoreland, Bluffland, and Floodplain 

overlay districts of the South Branch of Cascade Creek and is responsible for 

implementing the Decorah Edge Overlay District (Appendix 4). 

 

The approved GDP approved has no proposed impacts to the Floodway/Flood 
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Fringe, Shoreland, Blufflands, or Decorah Edge Features.  There is no 

proposed land clearing, grading, road building, or construction of structures 

in these areas; therefore, no permits or variance are required.  

 

The entire 10- acre Shoreland encompasses the 6-acre floodplain and is 

proposed to be designated in the Preliminary Plat, grading plans and 

Development Agreements as undisturbed open space owned by individual lot 

owners.   

 

The stream corridor and Flood Zones will have Public Drainage Easement as 

shown on the GDP (Fig.18), allowing the Township to conduct flood 

protection and drainage improvements within the easement. 
 

b. Discuss the project’s compatibility with nearby land uses zoning, and plans listed in 

Item 9a above, concentrating on implications for environmental effects. 

By approving the Land Use Plan Amendment, Olmsted County and 

Rochester Township have gone through an exhaustive land use review 

including staff investigation and the use of the Comprehensive Land Use 

Assessment model designed to determine the appropriate land use.  The GDP 

was required to be compatible with abutting and adjoining suburban land use 

and consistent with the abutting Rochester Future Urban Service Area land 

use of the parcels to the north and west. 

 

The suburban designation is marketable and consistent with land use in 

Rochester Township and is desirable because there are currently few 

suburban wooded parcels available for suburban development. 

 

The discovery of the small Connelly/Section 6 Great Blue Heron rookery has 

caused public concern and raised land use compatibility with this waterbird 

nesting site. However, the Save the Rookery advocates have not yet 

acknowledged that the Connelly/sec 6 rookery is not unique or acknowledge 

the possibility that the historic 8th St Suburban rookery was observed in June 

2021 to be more active and better protected in the back of existing platted lots. 

The GBH issue is under investigation and considered in more detail in Section 

13 below and Appendix 2). 
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c. Identify measures incorporated into the proposed project to mitigate any potential 

incompatibility as discussed in Item 9b above. 

 

The proposed subdivision is compatible with the surrounding land use.  

 

Following the protections of active nests in the Migratory Bird Treaty Act, 

specifies that as a mitigation measure the Active Nests of the Great Blue 

Herons cannot be disturbed. (Appendix 2). 

 

The owner and development team have reviewed the new nest tree census 

data on the Connelly property and have proposed some areas for nest area 

avoidance and impact minimization.  By slightly curving the road and 

substantially reducing land clearing existing nest trees will be preserved.  

 

It was not possible to do an active nest survey without disturbing the birds 

and without having access granted to the abutting properties. However, 

observations in June 2021 from vantage points 800 feet to southeast 

indicated less adult bird activity at Connelly/section 6 rookery than at the 

historic 8th St Rookery.   

 

The entire forested ridge provides large overstory trees that have nesting 

potential for birds seeking nests closer to the wetlands, streams, stormwater 

basins and gravel pit lakes that make up the primary food sources of the 

GBH. The e greatest threat to the local ecology Rochester’s Future Urban 

Service Areas that surround the site on the west, north and northeast.   

 

 

 

9. Geology, soils, and topography/landforms 
 

a. Geology - Describe the geology underlying the project area and identify and map any 

susceptible geologic features such as sinkholes, shallow limestone formations, 

unconfined/shallow aquifers, or karst conditions. Discuss any limitations of these features for 

the project and any effects the project could have on these features. Identify any project 

designs or mitigation measures to address effects to geologic features. 

 

The 28.9-acre Pavilion Estates lies in the upland plateaus, drainage ways, and 

Floodway of the South Branch of Cascade Creek. The landscape setting is 

characterized by steep, bedrock-controlled terrain covered in deep loess soils 
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on the toe and backslope and has thinner soils on the shoulder of the slope 

and the summit (Fig. 2, 10 and 11 Appendix 1, Fig. 11)). The entire site is 

dominated by north-facing slopes that drain to Cascade Creek (Fig. 2) 

 

As described earlier and shown on the topography maps and GDP, the 

parcel has 142 feet of vertical relief.  Cascade Creek flows from west to 

east along the north end of the property. 

 

A review of water well logs from abutting properties on the north and west, 

Geologic field observations, and shallow soil borings conducted for septic 

suitability were all used to prepare a January 24, 2021 “Blufflands and 

Decorah Edge Investigation for Pavilion Estates” (See Appendix 4).  The 

Decorah Shale report, required in response to the Decorah Edge and Wetland 

Protection Ordinances administered by the County and the Township 

inspected the site for karst features including sinkholes, shallow and exposed 

carbonate rock, rapid infiltration areas, seeps, springs, shallow water tables 

and wetlands.  None of the Decora Shale or karst features were identified on 

the site. 

 

Data derived from interpretation of local well records (Fig. 12) show over ten 

feet of silty loess soils that cover a limestone bedrock-controlled terrain. And 

show the elevations of the Decorah Shale (1040-1103 ±10 feet), Platteville 

Limestone (1042-58),  

 

The St Peter Sandstone is first encountered at elevation 1006-1031 feet, and 

the Prairie du Chein at 908-931 feet. The field investigations verify the 

published Surficial Geology maps and Soil Survey (Fig.8 and 10, Appendix 2, 

Fig. 11).   

 

Alluvial deposits fill the valley bottom along the stream corridor and 

floodplain on the north end, below an elevation of approximately 1146 (Fig. 19 

and Appendix 2, Fig. 11). The elevation rises to the west and south, where the 

west end of Boulder Ridge has a thin layer of glacial till and loess cover the 

carbonate bedrock residuum. 

 

The subdivision does not have any known or suspected sinkholes in the Galena 
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Group limestone formations. The Rochester Township Ordinances exempts 

land below an elevation of 1200 feet from sinkhole regulation because it is 

stratigraphically below the zone of significant sinkhole risk. 

 

of the Decorah Edge Features (Appendix 4) study represents the conclusion 

of the field studies and shows two Decorah Edge Features in protected non-

buildable areas along the east property line of lot three and in the northeast 

corner of lot nine that will not be disturbed. 

 

A shallow perched water level was not found in the Upper Carbonate Aquifer 

or above the Decorah Shale. There are no apparent springs, seeps, or wetlands 

at the geologic contact between the soils Cummingsville limestone with the top 

of the Decorah Shale.  Based on local geologic modeling, groundwater discharge 

at the top of the Decorah is not anticipated on the north-facing slopes. 

 

Data from the deeper Prairie du Chein aquifer, identified in the nearby well 

logs, shows the static water level at 1030-1033, below the base elevation of 

Cascade Creek on the north end of the property.  No underground construction 

or basements are expected to extend within 50 feet of the static water level. 

 

Basement construction below our five-foot boring depths might encounter a 

deeper saturated zone above the Decorah Shale at elevations of 1040-1103.   

 

If evidence of shallow ground water is encountered in shallow excavations, the 

contractors can avoid future structural damage from soil-water table flooding 

by over- digging the foundations by two feet or more, installing a gravity (do 

not rely on sump pumps), and backfilling to the lowest floor elevation with 

clean granular fill below the floor slab.  

 

In lots where the slopes of the ground surface drain toward the house, we 

advise the installation of drain tile or an interceptor trench and drain tile on 

the upper side of the house; The drain should be designed to capture and re-

direct soil water before its subsurface water meets the building foundation. 

These techniques have proven to protect structures in similar Decorah Shale 

settings in the Rochester area. 
 

Groundwater Impacts: 

 

The site and surrounding area have access to a high-quality, high-yielding 
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groundwater resource suitable for a potable water supply from shared wells 

(Fig. 13 and Appendix 1, Fig. 20-22). 

 

The groundwater in this development and along the ridge on the south bank 

of Cascade Creek is locally protected from contaminants at the surface due to 

the presence of the Decorah Shale at elevations from 1006-1100.  There are no 

groundwater resources in the Upper Carbonate aquifer above elevation 1100 

feet.  

 

The base of Cascade Creek at an elevation of 1042 may be an ancient stream 

corridor that cuts through to the top of the St. Peter Sandstone on the north 

end of the site (Appendix 1, Fig. 11).  If the alluvial stream sediments contact 

the top of the St. Peter/Prairie du Chein Aquifer, the local groundwater may 

be more susceptible to contamination.  The rest of the subdivision away from 

the stream corridor has a Decorah Shale aquitard between the surface and 

the deeper potable water supply. 

 

Proposed septic systems for all ten lots will be in-ground trench systems or 

mound systems depending on the soils and slopes.  Preliminary soil 

investigations indicted that trench systems would be preferred due to the loess 

soils overlay the bedrock. (See Appendix 3 with septic soil report) 
 

Soils and topography - Describe the soils on the site, giving NRCS (SCS) classifications and 

descriptions, including limitations of soils. Describe topography, any special site conditions 

relating to erosion potential, soil stability or other soils limitations, such as steep slopes, highly 

permeable soils. Provide estimated volume and acreage of soil excavation and/or grading. 

Discuss impacts from project activities (distinguish between construction and operational 

activities) related to soils and topography. Identify measures during and after project construction 

to address soil limitations including stabilization, soil corrections or other measures. 

Erosion/sedimentation control related to stormwater runoff should be addressed in response to 

Item 11.b.ii. 

 

A web Soil Survey was prepared for the property that mapped and described soil types 

and information about soils, including Hydric Soils (Appendix 1, Fig 18) and erodibility 

(Appendix 1, Fig. 19).  The Soil Survey found the site suitable for dwellings with 

basements, shallow Excavations, trench, and mound septic adsorption fields. 

 

The site's landscape is dominated by steep, dry, and rocky soils derived loess over 

limestone bedrock, clayey residuum (weathered bedrock), and deep dry soils with water 

levels below 80”.  

 
Soil 
Symbol 

Soil 
Series 

Soil Texture Soil 
Permea

Slope Erosive 
Soils 

Hydric 
Soils 
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bility 

289 Radford Silt Loam Moder
ate 

0-2% NHE
L 

No 

301C Lindstrom Silt Loam Moder
ate 

6-
15% 

**PH
EL 

No 

312B Shullsburg Silt Loam Slow 2-6% HEL No 

401B Mt. Carroll Silt Loam Moder
ate 

2-6% NHE
L 

No 

401C Mt. Carroll Silt Loam Moder
ate 

6-
12% 

HEL No 

401C2 Mt. Carroll, 
eroded 

Silt Loam Moder
ate 

6-
12% 

HEL No 

474B Haverhill Clay Slow 1-8% NHE
L 

Yes 

477B Littleton Silt Loam Moder
ate 

1-4% NHE
L 

No 

593D Elbaville Silt Loam Slow 18-
30% 

HEL No 

N150E Brodale 
Channery  

Loam Excess
ively 
Drain

ed 

20-
30% 

HEL N 

 

*: HEL: Highly Erodible Land, NHEL: Not Highly Erodible Land, PHEL: 

Potentially Highly Erodible Land 

**: These PHEL units are considered HEL based on typical slope percent and 

length. 

 

The Olmsted County Web Soil Survey was reviewed for evidence of soil series 

with limitations such as permeability and erodibility factors. Highly Erodible 

Soils encountered onsite include the following soil series 312B, 401C, 401C2, 

593E, and N150E. Those soil series with steep slopes have 593D and N150E. 

 

The buildable areas defined for lots 1-10 are underlain by 401B, 401C2, and 

593D soils that are not limited or somewhat limited for dwellings with 

basements and somewhat limited for shallow excavations due to unstable 

excavation walls. 

 

None of the soils are classified as Hydric; however, the 289 and soils mapped as 

477B in the Floodway of Cascade Creek may have hydric inclusions. 

 

Within the buildable area, the 401B soils are not limiting for new septic trench 

systems. The 401C2 soils are slightly limited, and the 593D soils are moderately 

limited due to slope and restricted percolation.  Two soil borings for each of the 

ten septic systems found the soils suitable for trench adsorption fields. 

 

In addition, a site constraints map (fig. 20) and Decorah Support Area study, 

27



and Bluffland study (appendix 4), that include an assessment of karst features 

were completed for the project by Blueline Environmental Advisors in January 

2021.  The report included review and ground-truthing of soil types with 20 soil 

borings and multiple site inspections for hydric soils, seeps, springs, 

intermittent and perennial streams, depth to shallow groundwater, and soil 

type parent materials (See Appendix <<1>>).  

 

Based on this analysis, the Decorah Edge Report identified 312B, 474B, and 

477B soil series within the project limits specified in the Olmsted County 

Zoning Ordinances as a Decorah Edge Soil Series. The identification of these 

Decorah-related soil series required further onsite investigation. The borings 

and site observations confirmed the 312B soils in the northeast corner on the 

north bank of Cascade Creek and identified a small area of 474B soils in the 

headlands of a drainageway on the east property line.  The drainageway flows 

to the east onto the Lily Farm.  These areas are outside of the buildable areas 

and will not be disturbed. 

 

The 477B soil, located in the Floodway terrace below the bluff, was not 

confirmed by the soil’s borings.  While 477B Littleton Soils should have a 

shallow water table at 18 to 24 inches and have redoximorphic features typical 

of frequent soil saturation, the borings did not confirm these features.  The 

borings did not find any evidence of water or soil saturation to a depth of 60 

inches.  The report concluded that the area mapped as 477B was not a Decorah 

Edge feature, and regardless of the classification, these soils are in the 

Floodway, a no-build zone that will not be disturbed by the development.  

 
 

NOTE: For silica sand projects, the EAW must include a hydrogeologic investigation assessing the 

potential groundwater and surface water effects and geologic conditions that could create an 

increased risk of potentially significant effects on groundwater and surface water. Descriptions of 

water resources and potential effects from the project in EAW Item 11 must be consistent with the 

geology, soils and topography/landforms and potential effects described in EAW Item 10. 

 

10. Water resources 
 

a. Describe surface water and groundwater features on or near the site in a.i. and a.ii. below: 

i. Surface water – lakes, streams, wetlands, intermittent channels, and county/judicial ditches. 

Include any special designations such as public waters, trout stream/lake, wildlife lakes, 

migratory waterfowl feeding/resting lake, and outstanding resource value water. Include 

water quality impairments or special designations listed on the current MPCA 303d Impaired 

Waters List that are within 1 mile of the project. Include DNR Public Waters Inventory 

number(s), if any. 
 

A short reach of Cascade Creek is located within the property limits (Fig.  2, 
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4, and 11, and Appendix 1 Fig. 23).  Cascade is a listed impaired water with 

impairments for excess turbidity and fish habitat.  A more detailed discussion 

of the impairments for both Cascade Creek and for the South Branch of the 

Zumbro River are included in the proposer’s response to Public Comments. 

 

Cascade Creek originates approximately 6 miles to the west in drained 

wetlands and tiled cropland and flows east. Arising from the source water 

springs and tile discharge in Salem Township south of Byron, the stream 

flows east to the confluence with the South Branch of the Zumbro River just 

below the Silver Lake Dam five miles northeast of the site (Appendix 1, Fig. 

23).  

 

There are other public waters in the vicinity of the site:  

• The Izaak Walton League Wetland lies along the South Branch of the 

Zumbro River one mile south. 

• The South Branch of the Zumbro River is 1.2 miles south,  

• The Cascade Lakes Regional Park complex, a series of gravel pit lakes, 

is 1.9 miles to the east northeast.   

• The former Meadow Lakes golf course stream channel and floodway 

restoration and stormwater ponds are one mile east-northeast. 

•  

There are no other public waters, trout streams, wildlife lakes, migratory 

bird feeding/resting lakes, or outstanding resource value waters in the area. 

 

 

 

The land use upgradient of the site is dominated by annual row crops where 

field and streambank erosion are the major contributing factors to the 

impaired water quality. 

 

ii. Groundwater – aquifers, springs, seeps. Include: 1) depth to groundwater; 2) if project is 

within a MDH wellhead protection area; 3) identification of any onsite and/or nearby wells, 

including unique numbers and well logs if available. If there are no wells known on site or 

nearby, explain the methodology used to determine this. 

 

Groundwater recharge, storage, and discharge from the Upper  

Carbonate karst on the narrow ridge that separates Cascade Creek from the 

South Branch Zumbro River is small and limited compared to areas farther 

south in Rochester Township.  Upper Carbonate Aquifer, composed of the 

Galena Group Prosser and Cummingsville formation limestones, discharges 

at the top of the Decorah Shale and across the surface in drainageways on the 
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south slopes of the ridge.  These areas define isolated the Decorah Edge 

Wetlands and Decorah Edge Soil Types.  

 

The Decorah Shale is an aquiclude with no water-bearing capacity, and the 

impervious nature of the thick shale protects the deeper aquifers from 

contamination (Appendix 1, Fig. 21).  The Minnesota Well Code prohibits 

well completion in the shallow Prosser-Cummingsville aquifers. There are no 

groundwater data in this area to show the groundwater level or the 

groundwater quality in the Upper Carbonate aquifer. 

 

Based on the water wells in the adjacent Boulder Creek, Weatherhill, and Lily 

Farm subdivisions, the groundwater is at an elevation of 1030’ ±10’ feet in the 

Prairie du Chein/Jordan aquifer.  The groundwater is a minimum of 50 feet 

below the lowest elevation of the creek bottom on the north end of the site. Wells 

in the surrounding subdivisions are typically drilled and completed in the 

Prairie du Chein/Jordan Aquifer at 350 to 500 feet deep. 

 

The area is not within any Rochester Wellhead Protection Areas or 

Drinking Water Safety Management Area (DWSMA) (appendix 1, Fig. 

22).  There are no other public water supply wells in proximity with the 

site and approximately 11 to 50 private wells per square mile in the 

adjacent suburban areas (Appendix 1, Fig. 20). 

 

Fig.13 shows the nearby private, non-community wells on the County 

Well Index and estimates the depth to groundwater in the vicinity. There 

are numerous older wells along 8th St SW on the small tracts, in 

Webster’s Addition to the east, and on the small lots and farms to the 

west that are not mapped on the County Well Index. 
 

b. Describe effects from project activities on water resources and measures to minimize or 

mitigate the effects in Item b.i. through Item b.iv. below. 

The proposed development avoids all impacts to the surface water 

resources.  All land clearing, grading, roadbuilding, stormwater 

treatment, home construction, septic drain fields, wells, and yard 

maintenance are proposed to be more than 50 feet in elevation above 

Cascade Creek and at more than 625 feet north of the stream banks. 
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Stormwater treatment will be incorporated into the development area and 

designed to maintain existing stormwater flow rates and volumes.  

Sediment and runoff from roofs, roads, driveways, yards, and gardens 

will be treated primarily on rain gardens before it reaches Cascade Creek. 

i. Wastewater - For each of the following, describe the sources, quantities, and composition 

of all sanitary, municipal/domestic, and industrial wastewater produced or treated at the 

site. 

(1) If the wastewater discharge is to a publicly owned treatment facility, identify any 

pretreatment measures and the ability of the facility to handle the added water and 

waste. 

loadings, including any effects on, or required expansion of, municipal wastewater 

infrastructure. 
 

Not applicable. 
 

(2) If the wastewater discharge is to a subsurface sewage treatment system (SSTS), describe 

the system used, the design flow, and suitability of site conditions for such a system. 

 

Each house will have its own onsite SSTS.  

 

Based on two soil borings at each proposed septic site, all of the ISTS will be 

inground systems due to the presence of suitable soils with an excess of 48” of 

the separation distance between where the septic effluent touches the limiting 

layer of bedrock or saturated soils, however, the determination of a trench or 

mound system cannot be determined until all soil borings are completed and 

submitted to the Township engineer for review and approval.  The initial soil 

data is presented in Appendix 3. 
 

(3) If the wastewater discharge is to surface water, identify the wastewater treatment 

methods and identify discharge points and proposed effluent limitations to mitigate 

impacts. Discuss any effects to surface or groundwater from wastewater discharges. 

 

Not applicable. 
 

ii. Stormwater – Describe the quantity and quality of stormwater runoff at the site prior to and 

post construction. Include the routes and receiving water bodies for runoff from the site 

(major downstream water bodies as well as the immediate receiving waters). Discuss any 

environmental effects from stormwater discharges. Describe stormwater pollution prevention 

plans including temporary and permanent runoff controls and potential BMP site locations to 

manage or treat stormwater runoff. Identify specific erosion control, sedimentation control or 

stabilization measures to address soil limitations during and after project construction. 
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The suburban residential development of the site will disturb more than one 

acre. Because The Minnesota Pollution Control Agency officially lists Cascade 

Creek as an “impaired water,” an erosion control and stormwater permit and 

management plan are required under Minnesota Stormwater Rules and 

Rochester Township MS-4 Permit program and Town Ordinances.  

 

The development is required to prevent runoff and will be required to develop 

and enforce a post-development Water Management Plan.  The long-range 

plan must be designed to reduce and limit the surface flow, prevent erosion 

and sedimentation, and improve surface water quality. 

 

Like the other suburban developments in Rochester Township, the 

Development Agreement and Homeowners Association Declarations and 

Covenants will mandate turf management with low phosphorous fertilizers 

and minimize pesticide use. The stormwater management plan will include 

the construction of stormwater rate control and water quality features that 

will allow for sediments to settle out of the stormwater before it is allowed to 

flow downstream into Cascade Creek along the north margin of the site. 

 

Erosion and sediment control for suburban development include:  

(1) the smallest practical area of land shall be exposed at any given time 

during the development  

(2) short duration of exposure  

(3) temporary vegetation, mulching, or another cover should be used to 

protect areas exposed during development  

(4) final plant coverings or permanent surface coverings to be installed as 

soon as possible  

(5) plans for erosion prevention and sedimentation on adjoining properties. 

 

Stormwater will follow the existing topography and along the road ditches to 

treatment and rate control features. No underground storm sewer is proposed 

except for culverts under individual driveways. The rural road section will 

create road ditches designed to handle peak flows and designed to filter the 

surface water as it passes across the vegetated swales. Rock checks will be 

employed in steep road ditch sections. 

 

Impervious surfaces from new roadways, driveways, and buildings will 

32



require stormwater rate control and water quality treatment. The 

stormwater leaving the site will meet the discharge limits and have the peak 

discharge flow rates reduced to pre-development flow rates or less. The 

stormwater treatment will take place before the flow entering the Cascade 

Creek Floodway. The treatment facilities will also be placed so that the 

stormwater is treated before it impacts any Decorah Edge Features or before 

it leaves the property. 

 

Specific stormwater control plans will be developed for rain gardens on each 

lot in the development. They will employ silt fences, temporary stormwater 

basins, and temporary seeding, followed by permanent vegetation.  

 

Grading plans, stormwater pollution prevention plans, and site plans 

detailing the specifics of the techniques and placements will be developed and 

submitted to the Township for review and approval before construction and 

will be permitted with the MPCA under the NPDES Permit for Construction 

site Activities. 
 

iii. Water appropriation - Describe if the project proposes to appropriate surface or groundwater 

(including dewatering). Describe the source, quantity, duration, use, and purpose of the 

water use and if a DNR water appropriation permit is required. Describe any well 

abandonment. If connecting to an existing municipal water supply, identify the wells to be 

used as a water source and any effects on, or required expansion of, municipal water 

infrastructure. Discuss environmental effects from water appropriation, including an 

assessment of the water. 

resources available for appropriation. Identify any measures to avoid, minimize, or mitigate 

environmental effects from the water appropriation. 

 

Pavilion Estates will develop and maintain two new private water wells to 

serve the residents. Five lots will share the drilling costs, development and 

water utilization.  By requiring reduced water use for lawn watering, 

reducing the size of lawn areas and metering the water our estimates show 

that the wells will not be required to pump more than 10,000 gallons per day 

or 1,000,000 gallons per year and therefore will not require Water 

Appropriation Permits. 

 

All wells must be drilled and completed under the Minnesota Well Code and 

Olmsted County Public Health Ordinances and will comply with MNDNR 

Water Appropriation Rules and Permits. 

33



 

The two shared water wells will each serve five households.  Wells with fewer 

than 25 connections are not considered to be “community water supply 

wells”.  The landscape and lawn areas have been reduced to less than 4000 

square feet per lot and we estimate that wells will not produce more than 

10,000 gallons/day or 1,000,000 gallons/year. 

 

The water wells will be drilled and completed in the Prairie du Chein Aquifer, 

a high-quality water supply aquifer that lies below the Decorah Shale and St. 

Peter Sandstone. According to the Minnesota Geological Survey Report of 

Investigations #61, “Hydrogeology of the Paleozoic Bedrock in SE 

Minnesota”, the Prairie du Chein produces groundwater from fractures and 

solution enlarged cavities with an exceedingly high hydraulic conductivity. 

According to test results from deeply buried Prairie du Chein aquifers, the 

hydraulic conductivity of the bedrock can range from 93 to 837 feet/day and 

can support multiple wells in the area at pumping rates of 250 to 1000 gallons 

per minute. 

 

Locations of proposed shared wells are proposed on the General Development 

Plan (small squares along the road ROW in Fig. 18 that straddle lots 7-8 and 

lots 3-4).  

 

Water use will be for ten residential lots. 

 

Subdivision water use for 10 Single Family Lots:  

(10 new lots) x 100 gallon per day (g.d.p)/person. x 3.5 persons + average of 68 gallons 

per day manual watering for 4000 square feet of landscaping during the growing season 

= < 3,540 g.p.d. Total Water Use.   

 

Each multi-party well will have an estimated water use of 7000 gallons/day for 5-party 

wells. 

 

There are no anticipated water well impacts to existing surface water features or 

groundwater-dependent ecosystems on or near the project limits (Fig. *).  Due to the 

low-volume residential water use, there is no anticipated impact on private or public 

supplies. 

 

No historic wells are known to exist on the site.  
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No de-watering wells or water appropriations for surface water dewatering will be 

required. 
 

iv. Surface Waters 
 

(1) Wetlands - Describe any anticipated physical effects or alterations to wetland features 

such as draining, filling, permanent inundation, dredging and vegetative removal. Discuss 

direct and indirect environmental effects from physical modification of wetlands, 

including the anticipated effects that any proposed wetland alterations may have too the 

host watershed. Identify measures to avoid (e.g., available alternatives that were 

considered), minimize, or mitigate environmental effects to wetlands. Discuss whether 

any required compensatory wetland mitigation for unavoidable wetland impacts will 

occur in the same minor or major watershed and identify those probable locations. 

 

There are no known National Wetland Inventory wetlands and no other 

jurisdictional wetlands on the site outside of the narrow streambank corridor 

of Cascade Creek (Appendix 1, Fig. 25). The project complexly avoids 

wetland impacts and will not require compensatory mitigation due to no loss 

or alterations of jurisdictional wetlands under the Minnesota Wetland 

Conservation Act.  

 

The GDP plan for the 10-lot subdivision avoids building roads, stormwater 

basins, or structures in the Shoreland, the Blufflands, or the Floodway within 

the project limits.  
 

(2) Other surface waters- Describe any anticipated physical effects or alterations to surface 

water features (lakes, streams, ponds, intermittent channels, county/judicial ditches) such 

as draining, filling, permanent inundation, dredging, diking, stream diversion, 

impoundment, aquatic plant removal and riparian alteration. Discuss direct and indirect 

environmental effects from physical modification of water features. Identify measures to 

avoid, minimize, or mitigate environmental effects to surface water features, including in- 

water Best Management Practices that are proposed to avoid or minimize 

turbidity/sedimentation while physically altering the water features. Discuss how the 

project will change the number or type of watercraft on any water body, including current 

and projected watercraft usage. 

 

A short meandering reach of Cascade Creek lies in a deeply incised channel 

along the northern end of the site and is proposed to become part of proposed 

lots 9 and 10. A drainage easement is proposed that incorporates the 

Floodway and Flood Fringe. 

 

35



There are no anticipated direct or indirect impacts to Cascade Creek within 

the project limits (Fig. 4 and 18).  All septic systems, buildings, and roads will 

be more than 500 feet from Cascade Creek and will neither encroach upon 

nor drain untreated stormwater into the Cascade Creek Floodway, Flood 

Fringe, or Blufflands. 

Water quality will be enhanced by the direct avoidance of land clearing, 

structures, and roads within the Shoreland, and by the installation of 

stormwater management features designed along the private road and in the 

lots. 

11. Contamination/Hazardous Materials/Wastes

a. Pre-project site conditions - Describe existing contamination or potential environmental

hazards on or near the project site such as soil or ground water contamination, abandoned

dumps, closed landfills, existing, or abandoned storage tanks, and hazardous liquid or gas

pipelines. Discuss any potential environmental effects from pre-project site conditions that

would be caused or exacerbated by project construction and operation. Identify measures to

avoid, minimize or mitigate adverse effects from existing contamination or potential

environmental hazards. Include development of a Contingency Plan or Response Action Plan.

According to Connelly, and based on a physical inspection of the site, no 

known or suspected on-site dumps or land disposal of wastes are known or 

supposed to occur on the site. No potential environmental hazards or 

contamination are alleged to exist (Figure 14). 

We reviewed the MPCA What’s In My Neighborhood database (Figure 21) 

and found no contaminated sites, hazardous waste generators, tank sites, leak 

sites, Superfund sites or National Priority List sites within one mile of the 

site. The only cited locations were a feedlot ½ mile to the west southwest, and 

the stormwater permits for the Lily Farm subdivisions. 

b. Project related generation/storage of solid wastes - Describe solid wastes generated/stored

during construction and/or operation of the project. Indicate method of disposal. Discuss

potential environmental effects from solid waste handling, storage, and disposal. Identify

measures to avoid, minimize or mitigate adverse effects from the generation/storage of solid

waste including source reduction and recycling.

All brush cleared from the roadways, building, and septic sites will be 

mulched to be used on the site or will be removed for other uses. 
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For the predevelopment period, minimal land clearing that generates 

organic and wood waste is anticipated.  

 

During development land will be cleared along a roadway corridor 

that will accommodate stormwater treatment.  Land clearing will also 

be required for driveways, homesites, and septic systems. Total land 

clearing throughout the development will total approximately 16.4 

acres. 

 

For the post-development period, the household waste generated by the ten 

single-family homes will be mixed municipal waste collected and disposed of 

at the Olmsted County Waste to Energy Facility. Based upon 3.2 persons per 

household and 2.7 pounds of solid waste per person per day, a total of 10 

homes would generate approximately 86 pounds per day of solid waste (0.3 

tons/week).  

 

State Statute and Olmsted County Ordinances require private waste haulers 

to have curbside recycling programs for residents and are required to dispose 

of the wastes in an Olmsted County facility. Olmsted County operates a 

household hazardous waste program for residents. The County also operates 

Construction and Demolition Debris disposal and Industrial Waste disposal 

facilities; however, haulers are not required to utilize Olmsted County 

facilities for these wastes. 
 

c. Project related use/storage of hazardous materials - Describe chemicals/hazardous materials 

used/stored during construction and/or operation of the project including method of storage. 

Indicate the number, location, and size of any above or below ground tanks to store 

petroleum or other materials. Discuss potential environmental effects from accidental spill 

or release of hazardous materials. Identify measures to avoid, minimize or mitigate adverse 

effects from the use/storage of chemicals/hazardous materials including source reduction 

and recycling. Include development of a spill prevention plan. 

 

Only household quantiles of toxic or hazardous materials will be used or will 

be present in significant quantities at the Site.  

 

All grading and building contractors will be required to employ mitigation 

measures for spills and leaks. Stationary fuel tanks must include secondary 
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containment, spill containment, and emergency preparedness material, 

including absorbent materials and pads on-site during construction and 

development operations.  

 

The use of lawn chemicals, especially fertilizers, including phosphorous, 

should be used minimally. 

 

Waste collection and disposal services are available and are required to be 

used. 
 

d. Project related generation/storage of hazardous wastes - Describe hazardous wastes 

generated/stored during construction and/or operation of the project. Indicate method of 

disposal. Discuss potential environmental effects from hazardous waste handling, storage, 

and disposal. Identify measures to avoid, minimize or mitigate adverse effects from the 

generation/storage of hazardous waste including source reduction and recycling. 

 

Paints, solvents, adhesives, caulks, and household pesticide use are anticipated 

during home building and household maintenance, and the contractors and 

homeowners will control the use and disposal.  

 

All hazardous wastes generated by contractors and households, such as paints, 

caulks, adhesives, etc., must be collected, stored, transported, and disposed of 

under Minnesota Hazardous Waste statutes and Rules and cannot be disposed 

or buried on the site.  

 

Commercial waste haulers are available for commercial wastes generated by 

contractors and for mixed municipal wastes generated by households. 

 

Olmsted County operates a Hazardous Waste Facility for County residents, 

and contractors and residents must use these facilities. 
 

 

12. Fish, wildlife, plant communities, and sensitive ecological resources (rare features) 
 

a. Describe fish and wildlife resources as well as habitats and vegetation on or near the site. 

•  

The Connelly property is a 28.9-acre forested parcel on the west end of a 2-

mile-long bedrock ridge that separates the South Branch of Cascade Creek, 

on the north, from the South Branch of the Zumbro River, on the south. The 

subject property is in the Blufflands Ecoregion, Chester Ridge Land Type 
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Association that lies above the Lewiston Plain. The parcel is also described as 

within the Eastern Broadleaf Forest Province and is a Blufflands Ecological 

Patch surrounded on the north and south by the Rochester Plateau Ecological 

Section (MNDNR Watershed Assessment Framework) 

 

The habitat of the ridge is best characterized as suburban development with 

forested patches interspersed.  Roughly 85% of the ridge is forested, roads 

and buildings cover 10%, and 5% is open field/agricultural. 

 

Since the late 1950s the Connelly parcel and abutting forested properties to 

the east and south have all been subdivided into fourteen suburban 

subdivisions with over 200 platted residential lots and a density of 100-500 

people/square mile.  The Olmsted County Land Use Plan (Fig.6) designates 

these platted parcels as Suburban Development while the undeveloped 

parcels to the north and west as the Rochester Urban Service Area.   

 

The Connelly property remained undeveloped until the mid-1970s; the woods 

had five acres of open pasture and 25 acres of wooded pasture.  According to 

Connelly, the forest was logged twice since 1900, and large tree stumps of 

deciduous trees still exist.   

 

Two and a half acres of the floodplain on the north end was cleared and 

fenced and was traditionally used to pasture cattle and horses.  This area has 

grown over with secondary growth shrub/forest vegetation dominated by 

early successional species and “weedy” exotic species, including buckthorn, 

garlic mustard, and reed canary grass. 

 

Another 2.5-acre pasture located uphill to the south was cleared, fenced, and 

maintained until the mid-1970s.  This area is now also overgrown with early 

successional second-growth shrub/forest dominated by exotic species. 

 

The timing, intensity, and density of the developments on the ridge have 

changed the ecological resources and habitats from low density forested to 

suburban residential land with lot sizes ranging from 0.75 to over 5 acres.   

 

The lots proposed for the Connelly development range from 2.09 to 5.94 acres 
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in size.  Other lots of this size located on the ridge have generally preserved 

trees and other natural features. The lots of the Connelly development are 

expected to retain 80% of their tree cover, similar lot density, and 

development configuration where the 8th Street Suburban Great Blue Heron 

rookery is located.   

 

By contrast, the adjacent area to the north, designated as Rochester’s Future 

Urban Service Area, will have quarter-acre lots, resulting in a lot density four 

to ten times higher than the Connelly development.  In such areas, few, if any, 

trees will be preserved. 

 

The Connelly property is now designated in the Olmsted Comprehensive 

Land Use Plan as Suburban. Rochester Township development guidance 

allows an average 3-acre lot size.  This land use allows for the preservation of 

trees, wildlife corridors, and shoreland areas. However, the wooded parcels to 

the west and the farmland to the north are within the Future Urban Service 

described above, where existing ecological resources cannot be maintained. 

 

The MNDNR Minnesota Biological Survey (MBS) for Olmsted County was 

completed in 1997.  The MBS guidelines for determining which sites to select 

for survey within each county or ecological unit consider size, current 

condition (including type and extent of human disturbance), landscape 

context, the spatial distribution of native plant communities, aquatic systems, 

and availability of rare critical plant or rare animal habitat. The MBS 

assigned a low priority for further assessment or protection of the Connelly 

property. 

 

The 1997 MBS survey did identify the 8th Street Suburban Great Blue Heron 

rookery.  Nonetheless, despite the existence of this rookery, the MBS 

determined that the area did not meet its criteria for protection as a 

significant local ecological resource.  

 

Olmsted County's ecological resources were surveyed again by the MNDNR 

in 2015 for Minnesota’s Wildlife Action Plan 2015-2025. The Action Plan 

focused on 346 species of greatest conservation need, approximately 16% of 

all known wildlife species in Minnesota.  The assessed Action Plan species 
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represent rare wildlife, wildlife with declining populations, or populations 

that face serious threats that may cause the species population to fall. The 

2015-25 plan determined that the Connelly property and wooded parcels to 

the west were below the minimum threshold for further evaluation and 

protection over a range of future conservation actions.  The MNDNR report 

did not identify Great Blue Herons as a Species of Greatest Conservation 

Need. It did not indicate that the Great Blue Heron rookeries along the ridge 

warranted a priority conservation area designation. 

 

During the Olmsted County Land Use Plan Amendment process, planning 

staff completed the CLUES Model to assess suitability for urban or suburban 

use and solicited referral comments from local and state agencies.  The 

MNDNR Nongame Section submitted no referral comments. No referral 

comments mentioned the conservation status, Great Blue Herons, or their 

rookeries. 

 

Based on the reported occurrence of sections 5 and 6, Heron nests a series of 

investigative reports that have been prepared.  The reports, listed here in 

chronological order, are attached as Appendix 2: 

1. February 26 report by Blueline Environmental Advisors (Appendix 2C) 

reported Great Blue Heron nests in the trees on the west end of proposed 

lots 6, 7, and 8.  The investigator observed unoccupied, inactive nests and 

cited the Migratory Bird Treaty Act prohibitions against taking the birds 

or removing active nests. 

2. June 16, 2021. WEST field biologists conducted a survey of Great Blue 

Heron activity at the Connelly rookery and vicinity (Appendix 2D).  

a. They documented GBH activity suggested nesting activity at the 

Connelly Sec. 6 rookery but did not observe any active nests.   

b. WEST also documented GBH activity at the nearby 8th Street 

Suburban rookery, where they observed one active nest and 

clarified the fact that the 8th Street Suburban rookery is in a 

distinct location from the Connelly rookery (the former located 

roughly a half-mile east of the latter), 

c. June 16, 2021. Blueline confirmed the presence of the 8th Street 

rookery in the historical record in the 1997 Olmsted County 

Biological Survey. The CBS rookery corresponds to the current 
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location of the 8th Street Suburban rookery and not the Connelly 

rookery.  This discovery suggests that the 8th Street Suburban 

rookery and Connelly Rookeries may be roughly equivalent in age 

and level of establishment. 

3. June 20, 2021, Blueline Advisors conducted follow-up field observations of 

the 8th Street Suburban and the Connelly rookeries (Appendix 2E). The 

observations document the presence of 5 additional active GBH nests in the 

8th Street Suburban Rookery.   

a. Due to the heavy leaf cover and distance from the observation 

point no active nests were observed in the Connelly rookery.   

b. Flight activity observations during this survey indicated that GBH 

flight activity was seven times higher in the vicinity of the 8th 

Street Suburban rookery than it was around the Connelly rookery.  

4. June 25, 2021, Judge King of the Olmsted County District Court ruled 

against the Segura-Adamson request for a Temporary Restraining Order 

prohibiting disturbance of the rookery or removal of trees around the 

rookery. 

a. The ruling cited the existing legal protection for active nests under 

the Migratory Bird Treaty Act. 

b. The ruling stated that the protection of a rookery is not the sole 

responsibility of a single landowner. 

5. July 14, 2021, Dr. Caleb Gordon, Ph.D. Ornithologist of Xenops, Inc and 

Jeff Broberg of Blueline Environmental Advisors reported on the Connelly 

Great Blue Heron rookery's conservation significance in the context of this 

species’ regional, national, and global ecology and population status 

(Appendix 2). This report included a review of all pertinent Project-related 

surveys and other documents, contextualized with a comprehensive review 

of relevant technical literature and information from publicly available 

databases, including the 2009-2013 Minnesota Breeding Bird Atlas 

(Audubon Minnesota and the University of Minnesota), and the eBird 

database (Cornell Lab of Ornithology).  

 

These reports collectively are reproduced in Appendix 1, a-g, and establish 

that the Section 6/Connelly Great Blue Heron rookery has minimal 

conservation value, supporting the recent assessments of MNDNR’s MBS 

survey (1997) and Wildlife Action Plan (2015) concluded that the Connelly 
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property had low conservation value and did not warrant special protection 

(Appendix 1, fig. 26-27).  This conclusion is primarily because the Great Blue 

Heron is a virtually ubiquitous and abundant species throughout Olmsted 

County, the state of Minnesota, the midwestern United States, and most of 

North America.   

 

Other than its protection under the Migratory Bird Treaty Act, which 

protects all native, non-game bird species in the United States, the Great Blue 

Heron is not a federally or state protected species, nor is it listed as a species 

of conservation concern by any governmental authorities or major bird 

conservation organizations.   

 

Furthermore, these reports also establish that the Connelly GBH rookery is 

not unique, even within the immediate vicinity of the Connelly property.  The 

8th Street Suburban rookery, located roughly a half-mile to the east of the 

Connelly property on low density developed lots like those proposed for 

Pavilion Estates, also has a long-documented history comparable to the GBH 

rookery on the Connelly property.   

 

The reports also counter the unsubstantiated claims of the neighbors who 

oppose the Connelly development and of the public pronouncements of the 

Save the Rookery advocacy group, including the following findings: 

 

 

 

• Professional conservation surveys from the MNDNR, bird conservation 

groups, and volunteer observers show that GBH has breeding activity in 13 of 

18 Townships in Olmsted County. GBH breeding is reported and mapped in 

83 of 87 Minnesota Counties. 

 

• GBH’s commonly have rookeries in forested upland settings throughout 

their range. 

 

• GBH’s will build a new nest or rebuild an old nest every year.  Most GBH 

rookeries have unused and inactive nests from past years of breeding activity, 

indicating that the presence of nests is not an accurate measure of current 
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use. 

 

• GBH nesting site selection is based on proximity to primary feeding areas, 

including wetlands, streams, rivers, lakes, ponds, and artificial water features 

such as gravel pits and stormwater ponds.  Nest site selection is based on food 

availability, not based on nesting substrate or the use of particular tree 

species. 

 

GBH rookeries in upland settings have been reported for decades in Olmsted 

and Fillmore Counties, including the 8th Street Suburban rookery located in 

the wooded residential lots ½ mile east of the subject property that was 

documented in the 1997 County Biological Survey, as well as at least three 

others, as referenced and described in Appendix 2, in spite of the exclusion of 

upland habitats from historical GBH survey efforts in the State. 

 

Like all the 15 other subdivision on the wooded ridge above Cascade Creek, 

wildlife resources and habitats are limited to those associated with the species 

inhabiting the margin between agricultural cropland, wooded hillsides, and 

existing suburban development.  During site visits to the site, surrounding 

land, and stream corridor, it is possible to observe migratory birds, deer, wild 

turkeys, Bald Eagles, Cayotes, and signs of small mammals, including 

raccoons and rabbits, fox, skunk, and opossum. 

 

Some of the wildlife resources and habitats present on the site will be altered 

due to forest conversion to developed land; however, the suburban 

environment maintains a higher percentage of forest and shrubland than the 

row crops to the north and west or the proposed future urban land use 

planned by the City of Rochester and Olmsted County. 

 

The stream corridor, including the floodway and Bluffland, will remain 

largely undisturbed. There will be no loss of the cropland.  There will be some 

loss of forest food sources utilized by the local wildlife populations, thus 

forcing the wildlife to use the local ecological resources, including 

landscaping. There will be temporary impacts on nature during the 

construction phase of the development. Any wildlife present within the road 

ROW and building envelope will be displaced to the surrounding 
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undeveloped and wooded areas on the Site. 

 

Lot development with permanent residents and their pets will impact small 

game and non-game species, especially birds. Rochester Township does not 

license dogs or cats and allows chickens and ducks.  Residents will be 

encouraged to control their pets; however, the degree of impact of pets on 

wildlife will be up to the new residents. 

 
b. Describe rare features such as state-listed (endangered, threatened, or special concern) 

species, native plant communities, Minnesota County Biological Survey Sites of 

Biodiversity Significance, and other sensitive ecological resources on or within close 

proximity to the site. Provide the license agreement number (LA) and/or correspondence 

number (ERDB) from which the data were obtained and attach the Natural Heritage letter 

from the DNR. Indicate if any additional habitat or species survey work has been conducted 

within the site and describe the results. 

 

We have reviewed the 1997 County Biological Survey (CBS), which 

identified the Heron rookery 1/2 – mile east of the site (Fig. 17) but 

does not identify any rookery on the subject property.   

 

The online CBS map assessment of sites of biodiversity significance 

(Appendix 1 Fig. 27) shows the Connelly property and abutting 

woodlands below the threshold of significance.  The Minnesota 

Wildlife Action Network 2015-2025 (Appendix 1 Fig. 29) maps the site 

as having medium significance in the floodplain and Bluffland on the 

north end, as low significance in the former pasture areas that are 

now overgrown with aspen trees, and low-medium significance on the 

south half of the property. 

 

WSE Engineering, Inc. requested a review of the Minnesota DNR Natural 

Heritage Database on May 7, 2021, to review the presence of state threatened, 

endangered, or special concern species. The Natural Heritage Information 

System request was per License Agreement LA-685, issued September 2013 

to WSE Engineering, Inc. As of September 7, more than 16 weeks after the 

completed request, the report has not been received. The MNDNR is 

unresponsive to our data inquires and made no attempt to respond with the 

data for inclusion in the EAW comments. 
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The MNDNR still has time to submit the NHIS data before Township 

consideration of the Final Plat. 

 

As a surrogate for a current report on the Connelly property, we reviewed 

the Natural Heritage Information Systems database report from the Lily 

Farm generated for the abutting property in 2014 as reported in the Lily 

EAW. 

 

Based on the Lily Farm review, three special concern species were 

determined to be present within 1 mile of the project area. These species 

are listed below: 

 

Species Status Location 

 

Cerulean warbler (Dendroica cerulean), Special Concern, existed in sections 8, 16, and 

17 of Rochester Township. 

Bell’s vireo (Vireo bellii), Special Concern, sections 8,17, and 18, T106N, R14W; S12,13, 

T106N, R15W 

 

Black redhorse (Moxostoma duquesnei), Special Concern, was noted in Cascade Creek 

in Section 5 of Rochester Township one mile to the east.  This record of Black redhorse 

is a historical occurrence that is over 20 years old. 

 

Two additional species were noted in the Lily Farm NHIS review and EAW. 

These species, although not listed, are tracked by the DNR. The species 

included: American brook lamprey (Lampetra appendix) and western fox 

snake (Elaphe vulpine). These species were both observed before 1986. In 

addition, a colonial waterbird nesting area is also located in the SE/4 of 

Section 6, Rochester Township, within 1/2 mile of the project area.” 
 

c. Discuss how the identified fish, wildlife, plant communities, rare features and ecosystems 

may be affected by the project. Include a discussion on introduction and spread of invasive 

species from the project construction and operation. Separately discuss effects to known 

threatened and endangered species. 

 

The project will not impact the habitat for the fish species Black red horse 

and Brook Lamprey. The implementation of Stormwater Management will 

prevent erosion and rate control from maintaining the pre-development 

flows, protecting the stream, and maintaining existing fish habitat. 
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Neotropical migratory birds and Great Blue Herons thrive in dense 

deciduous forests and nest high in the canopy. Preventing disturbance of 

active nests in accordance with the requirements of the Migratory Bird 

Treaty Act and minimizing the clearance of the overstory trees has been 

planned with a narrow private roadway and minimizing land clearing in the 

buildable area of the lots will be encouraged to the homeowners. 

 

The Bell’s vireo is a bird that favors dense shrubby undergrowth. The 

protection on the floodplain and Bluffland on the north end of the site and 

protection of a wildlife corridor on the east side of all the lots will maintain 

the existing dense vegetation and aid in protecting the bird’s habitat to the 

extent feasible. The developer acknowledges that land clearing should be 

limited to the fall and winter to avoid disturbing potential nesting sites. 

 

Control of pet cats and minimizing the fragmentation of the deciduous forest and shrub 

will be beneficial. 

 

Fox snake habitat will be impacted by lawn maintenance, roadways, and 

snakes' persecution by residents and pets. 

 

The diffusion of invasive species, particularly buckthorn, prickly ash, garlic 

mustard, and wild parsnip, will be controlled by lot owners who will be 

required to maintain suitable weed control measures on all the lots in the 

years following turf establishment. 

 

Cleaning heavy construction equipment before mobilizing to the site will 

aid in the control of invasive plants. 

 

There are currently no measures to stop the spread of invasive insects such as 

the Emerald Ash Borer, Brown marmorated stinkbug, Japanese Beatle, 

Gypsy mouth, and others. Olmsted County is under a Firewood Quarantine 

due to the presence of Emerald Ash Borer, and proper handling, use, and 

preventing the transport of firewood is critical to slowing the advance of the 

Ash Borer.  Homeowners will be made aware of local and state invasive 

species sentinel programs to identify and report infestations at an early stage.  

d. Identify measures that will be taken to avoid, minimize, or mitigate adverse effects to 

fish, wildlife, plant communities, and sensitive ecological resources. 
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The stream, any riparian wetlands, the floodplain, and Bluffland are all no-

build zones that will be protected with a drainage easement granted to the 

Township Impact on aquatic and wetland species will be avoided. 

 

The large lot design has largely preserved 80% of the woodlands 

from destruction. However, some additional habitat fragmentation 

is likely to occur as roads are constructed, and homes are 

constructed on the lots. Landscaping for wildlife, including natural 

area planting, tree and shrub establishment, nesting, and feeding 

areas, will encourage new homeowners. 

 

Active Great Blue Heron nests will not be disturbed. However, trees 

with inactive nests in the road right-of-way, stormwater, and septic 

treatment areas and homesites will be removed according to the 

guidance of the federal migratory bird Treaty Act reproduced in 

Appendix 2. 
 

13. Historic properties 

 
Describe any historic structures, archeological sites, and/or traditional cultural properties on or near the 

site. Include: 1) historic designations, 2) known artifact areas, and 3) architectural features. Attach letter 

received from the State Historic Preservation Office (SHPO). Discuss any anticipated effects to historic 

properties during project construction and operation. Identify measures that will be taken to avoid, 

minimize, or mitigate adverse effects to historic properties. 

 

There are known or suspected structures, archeological sites, or traditional 

cultural properties on or near the location. The Connelly family history 

confirms a review of historical air photos back to 1940, and historical plat 

maps back to 1885 show no other structures or historical features for the site. 

 

WSE requested a review from the State Historic Preservation Office 

on May 7, 2021, and had not received a response by July 12, the time 

of this EAW.  The State Historic Preservation Office has been 

unresponsive to further inquiry until their response to the Public 

Comments.  They did not offer any excuse for the delay and did not 

request an EIS.  SHPO requested that a Phase I archeological survey 
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be completed.  This is not a requirement because no Federal Funds are 

used for the project. 

 

In keeping with the past Rochester Township practices the developer 

will alert all grading and excavation contractors to stop work and 

report any artifacts or suspected human remains in site investigations 

 

 

14. Visual 

 
Describe any scenic views or vistas on or near the project site. Describe any project-related visual effects 

such as vapor plumes or glare from intense lights. Discuss the potential visual effects from the project. 

Identify any measures to avoid, minimize, or mitigate visual effects. 

 

The treetops of the wooded hillside on this property are visible from the 

Rochester City Limits along 48 Ave SW and CR 34.   There are no designated 

scenic vistas on or near the site. 

 

The site conversion from forestland to large-lot suburban development will 

be noticeable as a change in the landscape. It will be like the changes that 

have already occurred on Weatherhill, Boulder Creek, and Lily Farm.  

 

The aesthetic effect of the change from a woodlot to suburban lots is a matter 

of personal preference. 

 

Most construction operations will be carried out during daytime hours with 

vehicle lights and temporary lighting expected during the early morning and 

evening hours. 

 

For post-construction, there will not be any streetlights. Car lights, security 

lights, yard lights, and structure lights utilized by the residences may affect 

the site's habitation by wildlife. They will impair the dark-sky effect that 

currently exists in the woodlot. Ground-directed lighting will be encouraged. 

However, the loss of dark-sky conditions due to residential and yard lighting 

will be noticeable.  

 

An existing cell tower is located on the Lily Farm 2500 feet east of the site. 

The tower has red aircraft warning lights that will be visible from the site. 
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1 6  Air 

a. Stationary source emissions - Describe the type, sources, quantities, and compositions of

any emissions from stationary sources such as boilers or exhaust stacks. Include any

hazardous air pollutants, criteria pollutants, and any greenhouse gases. Discuss effects to air

quality including any sensitive receptors, human health, or applicable regulatory criteria.

Include a discussion of any methods used assess the project’s effect on air quality and the

results of that assessment.

Identify pollution control equipment and other measures that will be taken to avoid, minimize, or 

mitigate adverse effects from stationary source emissions. 

There will be no exhaust stacks that would impair visual impacts. 

The ten residential units of the proposed development would be supplied with 

60,000 BTU natural gas/ liquid petroleum gas furnaces or electric heating and 

cooling. This development will not generate greenhouse emissions that 

warrant concern. Air emissions from the residential heating units will yield 

carbon dioxide, carbon monoxide, and nitrogen oxides at a rate comparable 

to other suburban homes of similar size. 

There are no sensitive receptors and the homes are spaced at a distance.
b. Vehicle emissions – Describe the effect of the project’s traffic generation on air emissions.

Discuss the project’s vehicle-related emissions effect on air quality. Identify measures (e.g.,

traffic operational improvements, diesel idling minimization plan) that will be taken to

minimize or mitigate vehicle-related emissions.

Construction vehicle emissions from earth moving equipment will be 

temporary and prevalent only during daylight hours. Modern equipment 

will be maintained with current emission controls will be employed by the 

contractors. 

Vehicle-related air emissions are typically reviewed as a function of the total 

number of parking spaces provided for a facility. Still, they may be influenced 

by traffic operations that cause traffic delays. Pavilion Estates is expected to 

have approximately 40 parking spaces (4 spaces/lot). Parking will not be 

allowed on the private road. 

Mobile source emissions from the added traffic will be temporary and have 

been assumed to be typical of similar suburban single-family residential 

developments. 
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Three factors considering climate change and greenhouse gas emission deserve 

mention: 

• Land clearing and tree cutting: The project now proposes to clear only 5.94

acres of mature trees for the roadway, driveways, homesites, septic

drainfields and stormwater features. as a positive measure of greenhouse gas

sequestration. The original GPD cited 17 acres of land clearing and the new

plan has reduced the clearing by 65%.  As cited by the MPCA saving

growing trees sequesters carbon in the tree tissue and makes a positive

impact on air quality and climate change protections.

• Household energy use: Current building standards employ weatherization

measures and use Energy Star appliances that cut energy use. The

subdivision will be served with natural gas that will fuel the furnace, stove

and hot water heater; however, the homeowners may elect to use electricity

and empty air-to-air heat pumps and electric appliances.  The opportunity to

employ solar panels will be reduced by the tree cover.

o Each home will have a high-efficiency 60,000 BTU furnace typical

for new homes with similar footprints.

o Homebuilders and their clients are encouraged to use techniques for

well insulated and tight building envelopes including energy saving

windows, doors, and air circulation systems.  Executive homes of the

style envisioned for Pavilion Estates should be models of energy

efficiency and greenhouse gas emission.

• Transportation: The distance from Downtown Rochester and the trade

centers to the north and south are less than five miles from Pavilion Estatese,

much closer than similar wooded subdivision around the area.  Similar lots

in adjoining Counties are over ten miles away from the employment and

trade centers and employers like Mayo Clinic have hundreds of staff that

commute more than 50 miles a day.

o The expanding use of electric and hybrid electric vehicles would also

mitigate for transportation emissions.

o The transportation factor is addressed in the Olmsted County Land

Use Plan and CLUES modeling that addresses “fiscal energy”; the

costs for driving and infrastructure as a function of the distance from

residents to their job, schools, and trade centers. The proximity to

Rochester has a greenhouse gas reduction factor that was used as one
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of the justifications for the Urban Service Area designation by the 

City of Rochester, and by Olmsted County.  

o As urban land as many as 37 families would make 30 times as many 

car trips and would trade the benefit of proximity for a complete 

destruction of the wooded land.  Tradeoffs occur with school bus trips 

that are more efficient with higher density, however, the abality to 

work at home and school at home substantially reduce greenhouse gas 

emissions. 

The reduced tree cutting and home energy efficiency, and proximity to job centers 

compared to similar sites are all helpful is a climate mitigation factors  

o  
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Dust and odors – Describe sources, characteristics, duration, quantities, and intensity of dust and 

odors generated during project construction and operation. (Fugitive dust may be discussed under item 

16a). Discuss the effect of dust and odors in the vicinity of the project including nearby sensitive 

receptors and quality of life. Identify measures that will be taken to minimize or mitigate the effects of 

dust and odors. 

Diesel odors will be emitted by construction equipment during the 

development phase of the project. No other odors are anticipated during or 

post-construction other than vehicle exhaust during heavy commute times. 

Dust generation can be expected during grading activities on the site. Dust 

control is a requirement of the Storm Water Permit for Construction Site 

Activities and will include watering and chloride applications to graded areas. 

Temporary cover, including temporary seeding and vegetation, will be 

utilized on disturbed ground. Long-term measures to minimize dust emissions 

include stabilizing disturbed soils with vegetation. Dust control is a 

requirement of the Stormwater Permit for Construction Site Activities and 

will consist of water and chloride application. 

No construction or post-development odors are anticipated from the project. 

15. Noise

Describe sources, characteristics, duration, quantities, and intensity of noise generated during project 

construction and operation. Discuss the effect of noise in the vicinity of the project including 1) existing 

noise levels/sources in the area, 2) nearby sensitive receptors, 3) conformance to state noise standards, 

and 4) quality of life. Identify measures that will be taken to minimize or mitigate the effects of noise. 

Noise will be emitted by earth-moving equipment and carpentry tools during 

daylight hours. These noise impacts will be temporary during the 

construction phase of the development. 

Post-development noise will be those noises typically associated with the 

occupancy of residential units, including motorized vehicles, lawn 

maintenance equipment, and dogs. 

16. Transportation

a. Describe traffic-related aspects of project construction and operation. Include: 1) existing and

proposed additional parking spaces, 2) estimated total average daily traffic generated, 3)

estimated maximum peak hour traffic generated and time of occurrence, 4) indicate source of
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trip generation rates used in the estimates, and 5) availability of transit and/or other 

alternative transportation modes. 

 

Transportation planning within a designated Suburban Subdivision, such as 

Pavilion Estates, is Rochester Township's responsibility through its Zoning 

Administrator with the Township Cooperative Planning Association (TCPA).  

 

In 2014 two actions by Rochester Township determined that Boulder Creek 

Lane would become the road access for the subject property: 

• After a lengthy debate, the Lily Farm GDP was approved and 

determined that there would be no road access from Lilly to the 

Connelly Property due to natural constraints from the floodplain, steep 

slopes, and the occurrence of Decorah Edge Features. 

• In 2014 Rochester Township cured the claim that the Connelly property 

was land-locked, without road access.  The property had no direct road 

access to Boulder Creek Lane because the platted street missed the 

Connelly property.  The Township condemned a small piece of land in 

the SW corner of the Connelly property to extend Boulder Creek Lane 

as legal access to the formerly land-locked parcel. 

 

Under the authority of their Zoning and Subdivision Ordinance, Rochester 

Township sets the standards for the local streets and allows private roads 

under the criteria in the Ordinances. The proposed Private Road allows a 

narrower driving surface and allows the driveway to have a steeper slope than 

otherwise required for a Township Road. 

 

A Traffic Impact Report (TIR) is only required in Rochester Township if new 

developments add more than 50 residential units.  Each new lot is assumed to 

generate ten trips per day, increasing Boulder Creek Lane's use by 100 

trips/day. A TIR will not be required to be prepared and submitted to 

Rochester Township when a Zone Change Application due to the small 

number of lots and low average daily traffic count.   

 

The new Pavilion Estates traffic will have ingress and egress onto local public 

streets and connect to Boulder Creek Drive SW and Weatherhill Drive SW 

onto CR104 on the west, and Weatherhill Road SW connects to Olmsted CR 

25 (18th St SW) to the south. 
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The responsible governmental agency for transportation planning for the 

County Road network that connects to Boulder Creek Dr. SW and 

Weatherhill Drive SW is Olmsted County Engineering Division through the 

Rochester Council of Governments (ROCOG). 

 

County Road 104 (60th Avenue SW) has an existing ROW Plat showing an 

average 100-foot-wide ROW.  The current Plat was approved in 1998 and 

revised as added ROW is acquired for a significant upgrade within the next 

five years.  The proposed CR104 improvements approved by ROCOG include 

acquiring the Right-of-Way necessary to build a 4-lane divided highway with 

limited access and a new overpass on US Highway 14, 1.9 miles north of 

Boulder Creek Drive SW.  The preliminary design completed an EAW titled 

“CR 104/60th Avenue NW Project” in 2008.   

 

The US14 overpass received State of Minnesota Bonding in 2020 and will 

begin construction in 2021. 

 

The ROCOG 2021–2025 Capital Improvement Plan Transportation and 20‐

Year Transportation Plan show the overpass and road improvements will 

receive $51.4 million in funds to complete the project in 2023.  

 

All parked vehicles in Pavilion Estates will be on the lots; the Private Road will not 

accommodate on-street parking.  

 

Transit Service is not available to this Suburban Subdivision. 

 

b. Discuss the effect of traffic congestion on affected roads and describe any 

traffic improvements necessary. The analysis must discuss the project’s 

impact on the regional transportation system. If the peak hour traffic 

generated exceeds 250 vehicles or the total daily trips exceeds 2,500, a 

traffic impact study must be prepared as part of the EAW. Use the format 

and procedures described in the Minnesota Department of Transportation’s 

Access Management Manual, Chapter 5 (available at Minnesota Department 

of Transportation Access Management Resources 
/http://www.dot.state.mn.us/accessmanagement/resources.html) or a similar local 
guidance. 
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As previously stated, the ADT value is low, adding only an estimated 100 

trips/day to the local road system and County Roads.  The traffic from the 

ten new lots is relatively low compared to the design volume of traffic of the 

local and collector street system that there will not be a traffic congestion 

issue. 

 
 

c. Identify measures that will be taken to minimize or mitigate project related transportation effects. 

 

The proposed private road has been determined to be the only access for the new 

development.  There is no roadway connection to Lily Farm to the east, and road 

connections from the north and west to CR 104 or CR 34 are not possible because they 

would be required to cross the Cascade Creek Floodway.  Other access points from Lily 

Farm or the north would require major grading in areas with steep slopes and would 

disturb Decorah Edge Features on the neighboring properties.  

 

The private road requires less ground disturbance.  Designed as a 21’ wide driving 

surface with road ditches, the entire proposed Right of Way is only 45 feet wide, 20 feet 

narrower than the width required for a public Township Road. The private road 

disturbs 30% less land than a Public Street. 
 
 

17. Cumulative potential effects 

 
a.  Note: Preparers can leave this item blank if cumulative potential effects are 

addressed under the applicable EAW Items. 

 

 

<<The EAW petitioners, represented by the Save the Rookery advocacy group, cited 

seven cumulative potential effects of the Pavilion Estates project.  Each potential 

impact is addressed in the body of the EAW and summarized here: 

1. The petition cited the potential loss of “highly significant habitat for Great Blue 

Herons”; however, these allegations have made unsubstantiated claims of the size and 

significance of the GBH Rookery. 

a. The project proposers and their independent contractors confirmed three or four 

dozen nests before the breeding season. No birds were present in February or 

early March.  No active nests were documented in the colony before the breeding 

season in spring 2021 surveys.    

i. While some nesting may have occurred in nests it was decided not to risk 

close visual obstruction and attempts to confirm nesting from a distance of 
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300 feet was obstructed by vegetation.  A photographer with access to the 

Segura property presented photographs at the Rochester Township Public 

Input meeting on August 21 showing four active nests, however, we did not 

have access to the neighboring properties and cannot confirm the location 

of the photographs. 

ii. It is common for GBH to build a new nest every year, and the observed 

number of old nests before the breeding season appears to reflect the 

accumulation of old nests after years of new nest building. 

b. The neighboring landowners prohibited access to their land to survey the exact 

number of active nests. 

c. Drone inspections in March, before the breeding season, and photographed 14 

trees with 26 old, inactive nests before the breeding season. 

d. According to the Minnesota Breeding Bird Atlas, Great Blue Herons are locally 

common wading birds with breeding behavior in 13 of 18 Townships in Olmsted 

County. 

e. The Section 6 rookery on the subject property is not unique in the area.  Historic 

records going back to 1997 and recent field surveys in 2021 documented nesting at 

the 8th Street Suburban rookery.  Active nests were obscured by vegetation from 

the remote viewing sites and no active GBH nests were observed in the Connelly 

Rookery.  However, observed, and GBH flight activity was seven times higher in 

the vicinity of the 8th Street Suburban rookery than around Section 6 Connelly 

rookery. 

f. Great Blue Herons are known to choose nest sites based on proximity to primary 

feeding areas, not the landscape setting or the species or height of the nest trees.  

Based on the long history of the 8th Street Suburban rookery and the more recent 

history of the subject rookery, the GBH has self-selected nest sites among historic 

and new subdivision development that are close to stormwater ponds, the wetland 

and stream restoration along Cascade Creek less than a mile downstream of the 

site and within a mile of the Cascade Lakes gravel pit lakes. 

g. Historical direct and indirect disturbances of the GBH nesting habitat at the 

Connelly Rookery and the 8th Street Rookery are not known to have resulted in 

reproductive failure or significant population declines. 

h. No single party controls or influences the direct or indirect disturbances that 

might result in the use or abandonment of a particular nest or nesting site. 
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i. Farm practices, urban development may result in wetland loss, and 

stormwater management and recreational development of gravel pit lakes 

may create new feeding grounds.  The GBH feeding areas can suffer both 

direct and indirect disturbances beyond the control of any individual. 

i. The Migratory Bird Treaty Act has prohibitions against the disturbance of active 

nests but allows the disturbance of inactive nests.  The policy reasons that 

migratory birds will return the following spring and preferred nesting habitats 

that meet their needs for nearby primary feeding areas and satisfy their 

sensitivity to disturbance. 

2. EAW petitioners claimed that the development would disturb wetland resources. 

a. The approved General Development Plan does not propose any tree clearing or 

land disturbance to the floodplain, Shoreland, Bluffland, or wetlands.  

b. All development occurs above the protected floodplain and wetlands.  There will 

be no grading or construction of buildings, septic systems, or wells on the Cascade 

Creek floodplain, and surveys of the site have found no jurisdictional wetlands 

outside of the stream. 

c. A Decorah Shale impact analysis was competed and found no Decorah Edge 

wetlands and no Decorah Edge Support features (springs, intermittent streams, 

high water tables, or Decorah soil types) in the area to be developed. 

3. The EAW petitioners claimed negative impacts to rare, or endangered, and threatened 

mussels and have not provided any proof of the existence of mussels in the subject reach 

of Cascade Creek. 

a. A visual inspection of the stream bed and stream corridor did not identify any live 

mussels and found no mussel shells. 

b. MNDNR maps of the occurrence of rare, endangered, or threatened mussels show 

these species are present far downstream near the confluence with the South 

Branch of the Zumbro River. 

c. A recent channel and floodplain restoration project of Cascade Creek, cited in the 

petition, located one mile downstream of the subject property, did not encounter 

any mussels, and the massive grading project did not require any mitigation 

measures to move the stream channel or grade in the riparian areas. 

4. The petitioners cited potential impacts to the hydrology and the downstream restoration 

project. They made erroneous assumptions about both the project impacts and the 

model assumptions of the downstream restoration project. 
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a. The Minnesota Pollution Control Agency Stormwater Pollution Prevention rules 

and National Pollution Discharge Elimination Systems (NPDES) Permits require 

that the runoff from the site be maintained at a predevelopment rate.  In addition 

to rate control, the permits require design, installation, and maintenance of all 

stormwaters from impervious surfaces before being discharged into the floodplain 

or Cascade Creek. 

i. The development of the buildable area requires the prevention of erosion of 

the slopes that drain to the stream. 

b. The Cascade Creek restoration project downstream of the site considered the 

current streamflow and the impact of future watershed development as urban 

land. 

c. Olmsted County and the City of Rochester had defined the future land use of the 

subject property and all the adjoining land as a future urban service area with 

high-density development and as much as 60-70% impervious surfaces. 

i. Olmsted County approved the Suburban Land Use for the Connelly 

property but maintained the Urban Service Area for the forested land to the 

west and the north and for the farms to the northeast. 

d. The proposed suburban development will result in less than 30% impervious 

surface, less than half of the impervious surfaces from the urban lands. 

5. The petitioners cited potential impacts on flooding and flood mitigation projects. 

a. The Pavilion Estates project will not adversely impact flood risks and local flood 

mitigation projects. 

i. Existing stormwater management permits require stormwater rate control 

to maintain at pre-development levels and erosion and sedimentation 

control. 

6. The petitioners claimed potential for impact to surface water quality due to turbidity 

and flow alteration. 

a. Pavilion Estates will control erosion and treat stormwater quality for suspended 

solids and turbidity before the water reaches Cascade Creek.   

b. The project will not contribute to the impairment for invertebrates or fish, will 

not disturb or alter the stream habitat or the streamflow. 

c. The developed area is 850 feet from the creek, and there will be no land 

disturbance in the Bluffland or the floodway. 
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d. Suburban large-lot development has been approved for the site removing the 

risks of high-density urban development. 

7. The petitioners cited the potential loss of mature forest and contiguous forest canopy. 

a. Pavilion Estates will result in the clearing of 5.94 acres of forest. They will have 

less of a disturbance pattern than the other 14 subdivisions on the wooded ridge.  

a. The area to be disturbed is a third-growth forest that has now been 

invaded with buckthorn, prickly ash, and garlic mustard.  Measure 

to control the spread of invasive species will be a part of the 

grading plans for each lot. 

b. Describe the geographic scales and timeframes of the project-related environmental effects 

that could combine with other environmental effects resulting in cumulative potential 

effects. 

 

The proposed 28.9–acre development occurs outside the Rochester City 

Urban Service area and will never be served by City water, sewer, or streets, 

however all the abutting land to the west, north and northeast, all the way 

from 60th Ave SW on the west, Country Club Road to the North and 45th Ave 

SW to the east is designated as Urban Reserve slated for high density urban 

development served with municipal utilities and services.  

 

The adjoining land to the east and south is already developed as suburban 

areas and is not designated as Natural Resource Protection Areas. 

 

Removing 5.94 acres of trees, including some nesting trees may displace some 

of the Great Blue Heron nesting activity on the site and adjoining properties 

in the future.  If the nest trees are gone next breeding season, the Herons will 

either build new nests in the Section 6 woods or displace their nesting to the 

8th Street Suburban rookery or other nearby nesting sites that meet their 

needs for proximity to primary feeding areas and privacy. 
 

c. Describe any reasonably foreseeable future projects (for which a basis of expectation has 

been laid) that may interact with environmental effects of the proposed project within the 

geographic scales and timeframes identified above. 

 

No other projects are foreseeable. 
 

d. Discuss the nature of the cumulative potential effects and summarize any other 
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available information relevant to determining whether there is potential for significant 

environmental effects due to these cumulative effects. 

The most authoritative and robust framework for considering the 

cumulative potential effects of the proposed project, as well as related or 

anticipated future projects, is the evaluation mandated by the Olmsted 

County General Land Use Plan 1995 and related 2014 and 2019 

amendments1, and in the associated Ordinances and Regulations 

administered by Rochester Township and the City of Rochester. The County 

framework relies on the “Community Profile” and the County has relies on 

staff review of development projects, referral comments from State and 

Local Government Units and the use of a GIS-based Landuse Model; the 

Land Use Evaluation System (CLUES) Model that scores, aggregates assess 

and compares.  The Clues Model assesses and assigns scores to 19 land use 

factors outlined below.2 

• Investment Score including: 

o Agricultural and Forested Land Cover Score 

o Feedlot Investment Score 

o Public Resource Investment Score 

o Mineral Extraction Investment score. 

• Potential Resource Investment Score including 

o Crop productivity score 

o Productive Forested Soils Score 

o Productive Pasture Soils Score 

o Large Wind Energy Potential Score 

o Aggregate Extraction Potential Score 

• Natural Resource Score including: 

o Plant and Wildlife Corridors Score 

o Groundwater Wetland Score 

o Plant and Wildlife Habitat Score 

o Karst Geology Score 

• Suburban Development Score including: 

o Amenity Score 

▪ Slope amenity score 

▪ Wooded amenity score 

1 Olmsted County General Landuse Plan, 1995 and 2014 and 2019 Amendments 
2 Olmsted County General Land Use Plan, amended 2014 and 2019, CLUES Model dix A 
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▪ Water amenity score 

o Fiscal/Energy Impacts Score including 

o Rural and suburban density score 

o Proximity to Major Employment Center Score 

• Urban Service Area Score. 

• Composite CLUES Score. 

The comprehensive framework considers all of the factors detailed in the 

EAW including plant and wildlife habitat, wildlife corridors, forests water 

resources including wetlands, streams and rivers and develops relative 

scores for suburban development, urban services and a composite CLUES 

score used to help define future growth and land use  

 

In 2021 the subject property land use of Future Urban Service Area was 

assessed and approved after the staff used their knowledge and experience, 

assessed the CLUES Model, based on referral comments including 

comments from the MNDNR and the City of Rochester, and citizen 

testimony.   

 

The project was reviewed at Public Hearings at the Rochester Planning 

Commission and Township Board, at the Olmsted County Planning 

Advisory Committee and the Olmsted County with the was removed from 

the Urban Service Area and designated to be suitable for suburban 

development and compatible with abutting land use. Both Rochester 

Township and Olmsted County considered multiple factors related to the 

compatibility and cumulative impacts and approved the Land Use 

Amendment from Urban Service Area to Suburban and approved the 

Pavilion GDP showing a private road on the west side connecting to an 

existing Township Street and including 10 suburban lots. 

 

Not only is the proposed development aligned with the Land Use Plan, but it 

will also result in a far lower density development, with much greater 

preservation of existing tree cover, than would higher density urban 

development’s permissible under the Urban Service Area framework. 

Therefore, the proposed development does not trigger an EIS under 

unknown or unanticipated ‘cumulative effects’ criterion. 
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•  

 

The cumulative and individual impacts expected from Pavilion Estates are 

all within the realm of the allowable effects for the rapidly growing area 

around Rochester and under the protections for active nests that are 

afforded to the Great Blue Heron rookery. For every potential impact, 

County and Township policies and Ordinances, State and Federal Statutes, 

Regulations, and Rules address the concerns to limit the impacts and to 

avoid any significant environmental effects due to the cumulative effects. 

 

18. Other potential environmental effects 

 
If the project may cause any additional environmental effects not addressed by items 1 to 19, describe the 

effects here, discuss the how the environment will be affected, and identify measures that will be taken to 

minimize and mitigate these effects. 

 

Impacts suggested by the public comments are addressed in the proposers’ responses in 

Appendix E. 

 

No other impacts have been identified.  No significant environmental impacts that are 

not addressed by existing Regulations, Statutes, Rules, Ordinances or Policies have 

been revealed. 
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Figure 23. MPCA - What’s In My Neighborhood. 
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Pavilion Estates and 
surrounding area

MNDNR Watershed Health Assessment

Selected maps as an Appendix to Environmental Assessment Worksheet.

Retrieved from: https://arcgis.dnr.state.mn.us/ewr/whaf2/

Compiled by Blueline Environmental Advisors, PLLC
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Landuse: 2010 Population Density
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Landuse: NLCD Land Cover 2016
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Geology: Karst features
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Geology: Susceptibility to contamination

Fig. 17
108



Soils: Hydric Soils
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Soils: Erodibility k-factor
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Groundwater: Sensitivity at wells
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Groundwater: Rochester DWSMA

Fig .22
113



Streams

Fig. 23
114



Impaired Streams

Fig. 24

115



Wetlands: National Wetland Inventory –
Circular 39
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Species of Greatest Conservation Need
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Wildlife Action Network
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Background and Objective: 
The biological and conservation significance of the Great Blue Heron (Ardea 

herodias, or “GBH”) rookery located on the property of the proposed Pavilion 

Estates suburban development has emerged as a critical issue for the proposed 

development. Project opponents claim that the rookery is a unique biological 

resource with high conservation value, warranting the preclusion or rejection of the 

proposed development, yet the evidence and arguments that have been brought 

forward by the project opponents have not been sufficiently substantiated or 

justified with a rigorous scientific analysis, to date. 

The two purposes of the present analysis are to characterize the biological 

uniqueness and conservation value of this rookery, hereafter termed the "Connelly 

Rookery," based on a comprehensive review of pertinent scientific and regulatory 

information. Secondly the purpose is to put the Pavilion Estates project and the EAW 

into the context of identifying issues covered by existing regulations, statutes, rules 

and policies that protect from the development having any significant environmental 

effects. 

This review was conducted by Jeffrey Broberg of Blueline Environmental 

Advisors, Inc. (Blueline) and ornithology expert Caleb Gordon of Xenops 

Environmental, LLC (Xenops). 

Connelly Parcel History, Land Use, and the Proposed Development  

The 28.9-acre subject property, in the E/2 of the SW/4 of Section 6 of Rochester 

Township of Olmsted County, is currently owned by Steve Connelly of Byron, 

MN. The long and narrow parcel (483 feet by 2663 feet) is a wood lot with a 

South Branch of Cascade Creek flowing eastward along the north end. The 

property has been in the Connelly family since 1890. 

The Connelly family historically managed the parcel as a fenced, wooded pasture 

and woodlot. The Connelly's kept cattle and horses on the site until the 1970s. 

Connelly has hunted deer and turkeys on the property for over 40 years. Mr. 

Connelly noted that he had observed the nesting GBH on his property and 

adjoining property since the mid or late 1990s. 

In 2021 Connelly and International Properties were granted a County Land Use 

Plan Amendment (LUPA) by the Olmsted County Board, converting the land use 
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from Natural Resource Protection-Future Urban Service Area to Suburban. The 

proposed Pavilion Estates development was planned based on a large-lot suburban 

development and is entirely consistent with this LUPA. During the final Suburban 

Subdivision Land Use approval stage, the neighbors to the west objected to the 

land-use change. Opponents claimed that the Connelly Rookery was a unique 

biological resource with a conservation value high enough to warrant the denial of 

the proposed Pavilion Estates suburban development and filed a petition for an 

Environmental Assessment Worksheet (EAW) with the Minnesota Environmental 

Quality Board (EQB). 

The EQB assigned Rochester Township as the Regulating Government Unit before 

a General Development Plan or any zoning, months before specific design and 

grading plans were complete and months before subdivision platting was proposed  

The Connelly/International Property owners volunteered to conduct an EAW for the 

proposed development, hiring Blueline and WSE Engineering, Inc. to prepare 

continuing to design the project to meet the regulations and comments raised in the 

EAW.  Blueline, in turn, hired Xenops and Western EcoSystems Technology, Inc. 

(WEST) to provide scientific support for the EAW, including field surveys of the 

Connelly Rookery and nearby 8th Street Rookery performed by WEST and expert 

ornithological support of the present analysis provided by Xenops. 

The Pavilion Estates design has greatly reduced the proposed land clearing from 17 

acres to slightly less than 6 acres, leaving 80% of the woodland intact.  The location 

of the road was moved slightly to avoid nesting trees and the buildable areas, lawns 

and impervious surfaces were substantially reduced. 

Great Blue Heron Regulatory Protection and Conservation Status: 

Federal 

 

GBH's and their active nests are protected and cannot be taken under the Migratory 

Bird Treaty Act (MBTA). The MBTA protects all native non-game bird species of 

birds in the US (1093 species). Under MBTA, any take of the species, including 

removal of active nests, is prohibited. However, removal of inactive nests is not 

prohibited under the MBTA (USFWS 2018). (Attachments A and B). 

Great Blue Herons are not covered by the Endangered Species Act and are not 

Federally listed as endangered or threatened species. 
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State 

 

In Minnesota, Great Blue Herons are protected non-game birds; they have no 

seasons or limits, cannot be harvested, and are not considered to be introduced  

 

species that are can be subject to depredation permits. 

Minnesota regulators defer to Federal Laws and Federal Enforcement Agencies for 

any taking or any nest disturbances. 

Minnesota has reviewed the conservation status of 2000 species of wildlife in the 

in the 2016 Wildlife Action Plan1. Based on the widespread distribution and stable 

populations across the state, Great Blue Herons have not been characterized among 
 

1 Minnesota Department of Natural Resources, 2016. Minnesota’s Wildlife Action Plan 2015-2025. Division of 

Ecological and Water Resources, Minnesota Department of Natural Resources 
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the state’s 346 "Species of Greatest Conservation Need" or "Species of Special 

Concern," categories. 

Great Blue Heron Population Status 
The GBH is one of the most common, widely distributed, and familiar members of 

the heron family (Order Ciconiiformes, family Ardeidae) in North America. GBH 

feed on a wide variety of small fish, aquatic invertebrates, amphibians, reptiles, 

small mammals, and birds (Vennesland and Butler 2020) which they capture by 

using their long neck and beak to spear or grab their prey. GBH are extreme 

habitat generalists, foraging within virtually any shallow aquatic habitat or 

wetland, including artificial ponds and wetlands such as stormwater retention 

basins and golf course ponds (Vennesland and Butler 2020). 

National Distribution:  

 

The GBH is virtually ubiquitous throughout North America, Central America, the 

Caribbean, and northern South America. In the US, it occurs throughout the lower 

48 states, as well as southern Alaska, it is also a widespread species throughout 

sub-arctic Canada (Figure 1). 
 

Figure 1: Great Blue Heron distribution in the Americas, as illustrated by data from Cornell Lab 

of Ornithology’s eBird database (https://ebird.org/home - accessed 11 July 2021). This map 

depicts the density of Great Blue Heron observations in the eBird database, with darker purple 

indicating higher density of Great Blue Heron observations. 
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Regional Distribution: 

Within the Upper Midwest, the GBH is a common, virtually ubiquitous species 

(Figure 2). 
 

Figure 2: Great Blue Heron distribution in the Upper Midwest of the United States, as illustrated 

by data from Cornell Lab of Ornithology’s eBird database (https://ebird.org/home - accessed 11 

July 2021). This map depicts the density of Great Blue Heron observations in the eBird database, 

with darker purple indicating higher density of Great Blue Heron observations. 

Minnesota Distribution: 

 

In Minnesota, GBH's are migratory summer residents that return each year to breed 

in colonies where they build large stick nests at the tops of tall trees. Arriving in 

the Rochester area in late March or early April (https://ebird.org/home), the GBH 

may build new stick nests in the rookery or may add to existing nests (Vennesland 

and Butler 2020). Nesting colonies in any given year typically contain a mix of 

active nests and inactive nests used in previous years (Vennesland and Butler 

2020). 

Within the state of Minnesota, as within the larger midwestern region, the GBH is 

a very common, virtually ubiquitous species during the breeding season (Figure 3). 
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Figure 3: Great Blue Heron distribution in south-central Minnesota, Wisconsin, and northern 

Iowa, as illustrated by data from Cornell Lab of Ornithology’s eBird database 

(https://ebird.org/home - accessed 11 July 2021). This map depicts the density of Great Blue 

Heron observations in the eBird database, with darker purple indicating higher density of Great 

Blue Heron observations. 

The ubiquity and abundance of GBH in the state is further evidenced by surveys 

conducted by the Minnesota Department of Natural Resources (MNDNR) Non- 

Game program. The MNDNR has been surveying and publishing information 

about the location of colonial bird nesting sites since 1977. The early MDNR 

surveys were not comprehensive, only focusing on large rookery sites on islands 

and riparian areas of large rivers and lakes. In a review of published reports from 

1977, 1980, and 1984, the MDNR identified 127 active GBH nesting sites in half 

of Minnesota's Counties and concluded that "Great Blue Herons are Minnesota's 
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most widely distributed colonial waterbird.” (MNDNR 1984, Figure 4) 

Figure 4: Distribution of large Great Blue Heron nesting sites in Minnesota, resulting from early 

MNDNR surveys conducted in 1977, 1980, and 1984 (MNDNR 1984). 

Between 2009 and 2013, Minnesota Audubon and the University of Minnesota 

coordinated a much more comprehensive, state-wide survey effort to map out the 

distributions of all of Minnesota’s breeding birds, termed the Minnesota Breeding 

Bird Atlas (MNBBA https://mnbirdatlas.org/). The MNBBA uses volunteer 

observers following a structured observation protocol for all of Minnesota’s 249 

breeding bird species, with surveys conducted in all 2,443 townships of Minnesota 

during the breeding season between 2009 and 2013. The data and maps compiled 

for GBH through the MNBBA are illustrated in Figure 5, and further establish the 

ubiquity of Great Blue Heron in Minnesota. 
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Figure 5: Great Blue Heron breeding distribution within Minnesota, as documented through the 

Minnesota Breeding Bird Atlas effort (surveys conducted between 2009 and 2013, 

https://mnbirdatlas.org/). 

The GBH was documented in every county in Minnesota during the MNBBA 

surveys. While GBH breeding locations (“probable” and “confirmed” – blue dots 

in Figure 5) appear to be relatively sparse compared with observations of 

individual GBH (green dots in Figure 5), it is important to note that the MNBBA 

surveys consisted of 10-minute point counts to document presence of all bird 

species and did not include any focused searches for nests or nesting colonies of 

GBH or any other species. It is also important to note that the MNBBA surveys 

were conducted exclusively during the breeding season, hence all of the 

observations of individual birds (green dots) are indicative of likely breeding 

activity in the vicinity of the observation. 

The most comprehensive database on GBH rookeries in Minnesota comes from the 

2014, when the MNDNR’s Minnesota Biological Survey (MBS) program 
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conducted focused, state-wide surveys to document the distribution of breeding 

activity of selected bird species in Minnesota.  GBH was one of the species 

included within the MBS effort, and MNDNR published a Great Blue Heron 

breeding map for the entire state based on the MBS results for GBH (Figure 6). 

During this survey effort, the MNDNR identified evidence of GBH breeding in all 

but   four Minnesota Counties. Similar to the MNBBA surveys, the MBS surveys 

did not include specific searching for GBH rookeries.  Nonetheless, the surveys 

were conducted exclusively during the breeding season (late May-June) for the 

express purpose of documenting breeding activity, and all observations of GBH 

indicated by red dots in Figure 6 met, “at least the minimum breeding criteria,” 

according to the MNDNR1.  The survey documented numerous locations with 

indications of nearby GBH breeding activity throughout Olmsted and surrounding 

counties (Figure 6), providing an indication that GBH breeding activity is virtually 

ubiquitous throughout the state, including within portions of the state such as 

southeastern Minnesota that are dominated by upland habitats, in addition to 

regions more heavily covered by lakes and wetlands (see discussion of rookery 

habitat below). 

 

1 

https://www.dnr.state.mn.us/eco/mcbs/about_bird_maps.htmlttps://www.dnr.state.mn.us/eco/mcbs/about_bird_maps.ht

m accessed 1 September 2021 
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Figure 6: Locations where indications of local breeding activity of Great Blue Herons were 

documented through the Minnesota Department of Natural Resources’ Minnesota Biological 

Survey (MNDNR 2014).
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SE Minnesota and Olmsted County Distribution: 

 

Focusing more closely on Olmsted and surrounding counties, the GBH is also a 

very common and virtually ubiquitous species. This is evidenced in eBird data, 

illustrated in Figure 7. In interpreting the map shown in Figure 7, it is important to 

remember that eBird data are contributed by volunteer observers (birdwatchers), 

and that birdwatchers’ observations are generally concentrated around cities, 

towns, major roads, and popular birdwatching areas. Much of the terrain shown in 

Figure 7 is private farmland dedicated to annual row crops, areas that receive very 

little, if any, birdwatching activity; hence the concentrations of sightings likely 

reflect concentrations of birdwatcher activity more than concentrations of Great 

Blue Heron, and apparent gaps in the distribution shown in Figure 7 are more 

likely to represent gaps in birdwatching effort than gaps in the actual distribution 

of GBH. 

The region depicted in Figure 7 includes portions of Minnesota's Paleozoic Plateau 

and the Minnesota/NE Iowa Morainal Sections of the Minnesota Eastern Broadleaf 

Forest ecological provinces (Cleland, D. T., et. al., 1997, National Hierarchical 

Framework of Ecological Units)2. Great Blue Herons in these areas rely on 

wetlands, small rivers, and streams because there are no natural lakes and few large 

rivers. 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

2 Retrieved from MNDNR at: https://www.dnr.state.mn.us/ecs/index.html 
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Figure 7: Great Blue Heron distribution in Olmsted and surrounding counties, Minnesota, as 

illustrated by data from Cornell Lab of Ornithology’s eBird database (https://ebird.org/home - 

accessed 11 July 2021). This map depicts individual locations where Great Blue Heron has been 

observed with thumbtacks. Orange thumbtacks represent observations recorded within the past 

30 days of viewing the data (June 13-July 11, 2021). 

More comprehensive surveys of GBH nesting sites historically started in the late 

1970’s with colonial bird nest site surveys, and in 1987 the early surveys were 

incorporated as part of the systematic county-by-county assessment of Minnesota's 

Natural Habitats through the MNDNR’s Minnesota Biological Survey (MBS) 

program. The Olmsted County Biological Survey (CBS) was published in 1997 

and the statewide database was updated in 2014. 
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Figure 8. Documentation of the “8th street” Great Blue Heron rookery the SE/4 of Section 6, 

Rochester Township from the 1997 Olmsted County Biological Survey (MNDNR 1997). The 

location of this rookery is indicated on the CBS map by the black box in the SE/4 of Section 6. 

This rookery is referred to in the present document as the 8th Street rookery.  The blue rectangle 

in the E/2 of the SW/4 of Section 6, Rochester Township is the Connelly property, and the 

yellow star is the Connelly rookery.  Note that while the CBS did identify the location of the 8th 

street GBH rookery, it did not identify the location of the Connelly rookery.  The blue rectangle 

and yellow star indicating the Connelly property and Rookery have been added to the original 

CBG map figure for illustrative purposes. 

The published CBS maps from 1997 identify the “8th Street Rookery,” (Figure 8), 

as well as one other GBH nesting site in Olmsted County along Robinson Creek 

in southern Rock Dell Township along the North Branch of the Root River, eleven 

and a half miles south. 

The 2014 Minnesota Biological Survey documented two records indicatives of 

GBH breeding activity in Rock Dell 11.5 miles south, possibly corresponding to 
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birds from the Rock Dell rookery identified in the 1997 CBS, as well as one in Chester 

Woods, 11 miles to the east of the Connelly Property, and two in the Whitewater 

Valley over 20 miles east of the Connelly Property. 

The pattern of GBH establishing rookeries in upland wooded sites in Olmsted and 

surrounding counties was further evidenced in recent municipal and court 

proceedings related to the subject development.  During the County Board 

hearings for the Connelly LUPA, numerous local area residents submitted 

comments referring to a GBH rookery that existed as late as 1991 in the area now 

known as Mayo Woodlands, the forested north-facing ridge near the South 

Branch of the Root River, 1.6 miles southeast of the Connelly property.  During the 

recent court proceeding related to the request for a Temporary Restraining Order 

against the subject development, J. Broberg testified regarding his recent 

observations of the “Heron Road” rookery, a long persisting (origin of the name, 

“Heron Road”), and currently active GBH rookery located in wooded upland 

habitat in Fillmore County. 

Great Blue Heron Rookery Habitat. 
Great Blue Herons are known to establish rookeries is a wide variety of wooded 

habitats, generally wherever tall trees can be found in close proximity (1.4-4.0 

miles) to their wetland feeding/foraging areas (Vennesland and Butler, 2020). 

Surveys for GBH rookery locations in Minnesota, to date, have focused 

exclusively on large rookeries located near large lakes and river systems (MNDNR 

1984).  Use of wooded upland sites for GBH rookeries in Minnesota is known 

from a small handful of anecdotal information sources in Olmsted and surrounding 

counties, but more widespread use of upland wooded habitats for GBH nesting is 

suggested by more recent breeding bird surveys in the State, including surveys 

conducted for the Minnesota Breeding Bird Atlas (Figure 5), and the Minnesota 

Biological Survey (Figure 6) initiatives. 

Widespread use of wooded habitats, including wooded uplands, for GBH rookery 

sites has been better documented in Illinois, Ohio, and Pennsylvania, where 

several research studies have focused on describing the habitat types and 

substrates of GBH nesting colonies. In northeastern Ohio and western 

Pennsylvania, Carlson and McClean (1996) found that GBH established rookeries 

in a wide variety of habitats, including farm woodlots (16%), swamps (21%), 

upland woods (26%), riparian zones (21%) and beaver impoundments (16%). All 

rookeries were found near stream systems and the potential feeding sites 
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associated with those drainage basins; including numerous ponds and artificial 

reservoirs that provide abundant shallow water foraging areas (Carlson and 

McClean 1996). The authors of this study noted that GBH utilized 15 species of 

deciduous trees for their nests. In every heronry, the nest tree species most frequently 

used also represented the tallest trees at the site (Carlson and McClean 1996). In 

Illinois, Gibbs and Kinkel (1997) studied a set of 29 GBH rookeries, of which 

36% were located in swamp habitat, 43% were located in riparian habitat, and 

21% were located in “upland forest.”  They found that GBH used a wide variety 

of tree species and tree dimensions for nesting, and that nesting habitats often 

differed strikingly among nearby colonies. Some rookeries had dense 

concentrations of nests in stands of dead trees, and others consisted of single, or 

lower densities of nests in dense upland forests with a contiguous canopy. Other 

rookeries were located in shrubs and small trees on small islands in lakes. They 

noted that the presence of GBH rookeries was more driven by the availability of 

wetlands in the landscape than by rookery substrates and concluded that "owing to 

the variability in nesting situations exhibited by herons in this and other areas, it 

seems unlikely that herons have rigid requirements for nesting substrates." 

Section 6/Connelly and 8th Street Suburban Heron Rookery 
Observations, 2021 

 
Since first being reported to Rochester Township in February 2021, a number of 

different surveys and observations of the Connelly and 8th street GBH rookeries 

have been gathered, in order to support legal and regulatory actions regarding the 

proposed Pavilion Estates suburban development. These observations, as well as 

the associated legal proceeding, are summarized in chronological, bulleted form 

below: 

● Previous to 2021: Mr. Connelly has reported that he has seen the nesting 

GBH's on his property during his spring turkey hunt since the mid-1990s. 

He commented and admitted under oath at a trial for a Temporary 

Restraining Order (TRO) in spring, 2021, that the "nests were very active in 

past years and there was lots of activity, lots of squawking of fledglings 

begging for food and lots of white bird feces under the nesting trees." 

Connelly reported that he had never seen all of the nest occupied and that at 

a maximum, he had observed 20 to 30 birds. 
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● February 10-11: Jeff Broberg of Blueline Environmental Advisors, PLLC, 

conducted a GBH nest survey of the Connelly rookery (Attachment C). 

Because it was February, there were no live birds or active nests noted. The 

initial report noted nests on Connelly's and an equal number of nests on each 

of the two abutting properties to the west. Blueline recommended a survey 

of the nest trees on the Connelly property and cited the US Fish and Wildlife 

Service regulations and guidance that the nest trees could be removed legally 

under the MBTA if they were not active. 

● March 26: the neighbors to the west, Segura, and Adamson, filed a 

Temporary Restraining Order to prohibit disturbance or removal of any trees 

within 1000 feet of the nests on the Connelly/Segura/Adamson land. All 

survey work and visits to the site were suspended. 

o In mid-April, the TRO was revised to allow access to the site but 

prohibit tree clearing. 

o A three-day trial was held on April 5, 6, and 7 before District Court 

Judge King. 

o On June 25, Judge King denied the motions for a Temporary 

Restraining Order. (Attachment H). The Order cited the existing 

protections for active nests and the principle that protection of the 

Great Blue Heron rookery was not the responsibility of a sole 

landowner. 

● May 26: the owner and developer hired land surveyors from WSE to survey 

the nest trees using GPS Total Station equipment. (Attachment D) 

o WSE land surveyors identified, surveyed, and mapped 14 nest trees on 

the west side of the Connelly property where the private road is 

proposed. (2 trees on lot 5, 6 nest trees on lot 6, 5 nest trees on lot 

seven, and one nest tree on lot 8). 

● June 1: the owner and developer retained Dr. Caleb Gordon of Xenops 

Environmental, LLC, to conduct a scientific review of the significance of the 

Connelly GBH rookery and hired a professional field ornithologist from 

WEST to direct observations of the subject rookery. 

● June 16, Molly Tuma of WEST was accompanied to an observation site for 

the Connelly property by Jeff Broberg. 

o From a location on a public road approximately 800 feet northeast of 

the Connelly rookery, Tuma observed a small number of GBH 

coming and going from the Connelly rookery but did not observe any 

active GBH nests in the Connelly Rookery. Tuma also observed GBH 
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activity at the 8th street suburban rookery, located ½ mile east of the 

Connelly property, which was later confirmed as the same rookery 

location identified by MNDNR during the 1997 Olmsted County 

Biological Survey. Tuma’s observations of the 8th street rookery 

included discovery and documentation of one active GBH nest being 

tended by an adult. 

● June 20: Jeff Broberg (Blueline Advisors) conducted follow-up surveys of 

the Connelly and 8th street rookeries. 

o Observing the 8th street rookery from public roads north of the 

rookery, Broberg observed the active GBH nest originally 

documented during the WEST survey, and also discovered four 

additional active GBH nests located in trees on the wooded hillside 

above a residential lot at 4706 8th Ave SW.  Great Blue Heron 

fledglings were clearly identified in three of the four observed 

nests. 

o Broberg conducted one hour of observations of GBH flight activity 

from a vantage point with a viewshed including both colonies. During 

this observation, 6 GBH flights associated with the 8th street rookery 

and 1 GBH flight associated with the Connelly rookery were 

observed, however the nest trees were concealed by the heavy tree 

canopy.  The activity log suggests that GBH activity is generally 

higher at the 8th Street rookery, compared to the Connelly rookery. 

Conservation Status and Significance of the Cascade Creek GBH 
Rookeries 

 
MNDNR Ecological Resource Assessments: 24 years (1997-2021) 

 

The MNDNR's efforts to assess and prioritize Minnesota lands for conservation 

protection mapped Olmsted County using qualified professionals.  The 

assessments included the Connelly property and abutting woodlands at least 

three times, in 1997 with the Olmsted County Biological Survey, in 2015 with 

the Minnesota Wildlife Action Plan, and 2020 with the Watershed Health 

Assessment tool. 

In 1997 the subject property and surrounding woodlands were surveyed by the 
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Olmsted County Biological Survey and determined to have a low priority, below 

the threshold for conservation significance (Fig. 8). The 1997 CBS did identify the 

presence of a GBH rookery within the Cascade Ridge neighborhood (Figure 8). 

The rookery location identified in the CBS report corresponds to the current 

location of the 8th Street Rookery. The Connelly rookery was not identified in the 

1997 CBS, indicating that of these two Cascade Ridge GBH rookeries, the 8th 

street rookery is likely to be the older, and more established. 

 

Figure 9. 1997 map of Minnesota Biological Survey Sites of Biodiversity Significance showing 

the SW/4 Section 6 woodlands as below the threshold of significance (cite source (website?). 

The 2015 Minnesota Wildlife Action Plan used the Minnesota Natural Heritage 

Information System database, assessments by professional biologists and habitat 

experts. It employed more advanced GIS mapping tools and reconnaissance to 

identify 346 "Species of Greatest Conservation Need" (SGCN) across the State of 

Minnesota. The plan's approach was to take a habitat and a species approach that 

identifies stressors and prioritizes conservation actions. 

The Wildlife Action Plan did not identify the Great Blue Heron as an SGCN due to 

its widespread distribution, species resilience, and statewide breeding success (cite 

source). 

The Wildlife Action Plan looked at a finer scale than did the 1997 CBS and 

determined that the Connelly property and surrounding woods had a range of three 
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levels of conservation significance. The ranking on the Connelly property ranged 

from "medium significance" in the riparian floodplain along Cascade Creek to 

"low-medium significance on the wooded back slope and "low significance" for 

the area in the middle that was formerly open pasture, more recently grown up with 

early successional and exotic woody species (Figure 10). The woodlands 

encompassing the Connelly parcel did not meet the threshold for significance 

compared to other areas in Olmsted County that had suffered lesser degrees of 

anthropogenic disturbance and habitat alteration (cite source). 
 

 

Figure 10.. 2015 Minnesota Wildlife Action Plan map of biologic significance. 

In 2020, the MNDNR completed a Watershed Health Assessment that included the 

Cascade Creek/Zumbro River Watersheds. This assessment assigned numerical 

"ecological health scores" to six ecological health components on a 0-100 scale. 

The area containing the proposed Pavilion Estates suburban development, 

including the location of the Connelly GBH rookery, was assigned a combined 

ecological health score of 41-50, with a score of 31-40 on the biological 

component, specifically, indicative of an area with moderate ecological health, and 

relatively little biological significance or value (Figure 11). 
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Figure 11. MNDNR Watershed Health Assessment Ecological Health Score. The Cascade Creek 

Watershed is outlined, and the x identifies the location of the Connelly GBH rookery. 

In summary, none of the three MNDNR ecological resource evaluations in the last 

24 years have identified unique or significant biological values on the subject 

property, nor have any of these evaluations indicated that the subject property 

should be a priority or candidate for special protection. These professional 

assessments supported and informed the decisions of the City of Rochester and 

Olmsted County to designate the area as future urban land and did not trigger the 

MNDNR to provide referral comments to the local governments or landowners 

regarding any special protection of biological resources. 

A couple of public comments stated that the site might be eligible for State 

acquisition for a Scientific and Natural Area. 

  Mr. Broberg of Blueline Advisors formerly served for over ten years on the 

Minnesota Legislative Citizen Advisory Commission, a Commission responsible 

for recommending spending for natural resources with money in Minnesota’s 

Environmental and Natural Resource Trust Fund.  The LCCMR provided annual 

funding to non-profit organizations and the MNDNR for SNA and State land 

acquisition for conservation purposes.   

In his decade of experience Broberg states that the MNDNR maintains a priority 

list of SNA eligible sites, from willing sellers, who have special habitat or natural 

features and are willing to sell to the non-profits or the state of Minnesota.  The 
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Connelly property is not on any current priority list being reviewed for current 

funding. Without being on any MNDNR priority list any future funding from the 

Environmental Trust Fund is unlikely, according to Broberg. 

…It should also be noted that any acquisition by the State of Minnesota for an 

SNA, Parks, Forest Land or Wildlife/Aquatic Management Areas must be 

approved by the Township and by the County once an owner has agreed to sell the 

land to the State.  Local government units can veto land sales to the State. 

Conclusions 
The Connelly Rookery does not have sufficient biological conservation value to 

warrant the denial of the proposal to develop the Pavilion Estates suburban 

development, nor does the property have priority characteristics for Local, State, or 

Federal Protection. The following evidence supports this conclusion: 

● The GBH is a ubiquitous species throughout North America and is virtually 

ubiquitous in the upper Midwest region, Minnesota, and Olmsted County
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● The GBH has a very large and stable population at the National, state, and 

county levels and is not regarded as a species of conservation concern or special 

protected status by any federal or state authorities. 

● The GBH is a habitat generalist, both in terms of foraging habitats, feeding 

in virtually any shallow water body or wetland, including artificial habitats, and 

establishing nesting colonies in a wide variety of upland and wetland habitats, 

including low-density suburban developments, generally anywhere where there are 

trees located close to their feeding areas. 

● State authorities who have surveyed the Cascade Ridge area have not 

prioritized the site for a conservation purchase and neither the MNDNR or 

supporting nonprofit groups have offered a purchase agreement for the property. 

The Connelly property does not currently rise a priority purchase in the context of 

statewide surveys to identify areas of special conservation significance warranting 

wildlife conservation/protection measures in both 1997 and 2015, have decided in 

both cases that the parcel does not warrant protection, as it does not meet 

MNDNR minimum criteria for special, or unique biological conservation value. A 

2020 MDNR watershed health assessment found the area to be of overall moderate 

ecological health (41-50 of 100) with relatively low biological value (31-40 of 

100). 

● The Connelly Rookery is not unique in any significant way, as evidenced 

by the existence of the 8th street GBH rookery, located roughly ½ mile to the east 

of the Connelly property within a low-density suburban development very similar 

to the proposed Pavilion Estates development, as well as the existence of at least 

three additional GBH rookeries within upland wooded habitats within Olmsted 

and Fillmore counties. 

 

 
Attachments: 

USFWS What you need to know about bird nests 

USFWS 2018 Guidance on Nest Disturbance 

WEST Technical Memorandum of June 16, 2021 observation 

Blueline June 18, 2021, observations of the 8th Street Suburban 

rookery District Court Order Denying Temporary Restraining 

WSE Surveyors Connelly property nesting tree survey, May 26, 2021 
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central Minnesota. Great Blue Herons preferred large waterbodies (≥350 ha), 

whereas Great Egrets fed most often at small ponds  

Great Blue Herons (Ardea herodias) and Great Egrets (Casmerodius albus) 

partitioned feeding habitat based on wetland size at Peltier Lake rookery in east 

central Minnesota. Great Blue Herons preferred large waterbodies (≥350 ha), 

whereas Great Egrets fed most often at small ponds (<25 ha). Forty-nine percent of 

Great Blue Herons used wetlands 301 - 400 hectares in size and 83% of Great Egrets 

fed in wetlands <100 ha in size. Great Blue Herons selected large wetlands more 

often than expected both at the regional (30-km radius) and local (4-km radius) 

scales. Habitat use by Great Egrets was in proportion to availability at the regional 

scale, but they selected smaller wetlands for feeding more often than expected at a 

local scale. The median flight distance of Great Blue Herons was 2.7 km, similar to 

distances reported elsewhere. Great Egrets flew farther to feeding sites than Great 

Blue Herons and flew farther (median = 13.5 km) than reported in other geographic 
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ABSTRACT: 

Great Blue Heron (Ardea herodias) eggs were collected from ten colonies between 

Clinton, Iowa and Royalton, Minnesota on the Mississippi River in 1993, a year of 

record floods in the midwestern United States. In the five southernmost colonies 

where record flooding occurred, Great Blue Herons initiated nesting two weeks 

later than herons nesting in the five northernmost colonies that were less affected by 

flooding. The southern nests had a smaller average clutch size than the northern 

nests, but egg size was similar between south and north. Weather patterns in 1993 

were similar between northern and southern colonies. We suspect that flooding of the 

available feeding habitat influenced nest initiation and clutch size. Data from 1995, a 

year without record flooding on the Mississippi River, support this hypothesis. In 

1995, timing of nesting and number of eggs per clutch were similar between sites 

that had record flooding and sites that were less affected by flooding in 1993 
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Herons (Ardea herodias) nesting in Illinois, U.S.A, to identify key habitat factors 

associated with the location and size of nesting colonies. Availability of lacustrine 

and emergent wetland was the primary determinant of which regions Great Blue 

Herons established colonies. Within such regions, the herons located their colonies 

near local concentrations of wetland and centrally to regional wetland complexes. 

Herons settled among colonies in numbers proportional to the availability of 

foraging habitats near colony sites. Colonies were located at sites with more 

buffering habitat (forest, swamp, and open wetland) and lower road density, and 
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used for nesting varied strikingly among nearby colonies. A hierarchical model of 
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ABSTRACT: 
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ABSTRACT: 

A heronry with approximately 40 nesting pairs was present in a large stand of live 

cot- tonwoods (Populus spp.) along the Columbia River near Umatilla just before 

1968. The John Day Dam, completed in 1968 near Umatilla, modified the flow and 

boundaries of the Columbia River. Both changes affected nesting heron habitat: the 

dam may have im- proved food supply by providing additional slow-moving water 

for herons to feed but destroyed nesting habitat by eliminating nearly all of the trees. 

Most of the suitable trees were immediately adjacent to the river in this semiarid 

region and were inundated by the dam pool and cleared out by the U.S. Army Corps 

of Engineers. Nesting trees at the heronry were not removed. Nehis (1972:30) 

described the heronry in 1971 as containing 20 pairs in a large stand of dead 
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cottonwoods. By May 1976, only two cottonwoods remained but they provided 

nesting habitat for eight pairs of herons. 

Horton, T. (1999). Great Blues Are Going Great Guns. Smithsonian, 30(1), 130.  

ABSTRACT: 

Discusses the possible reasons why the great blue heron population has 

significantly increased since the 1940's. The remarkably adaptable survivor from pre-

fossil eras found throughout North America may have been given a boost by the 

subsidence of DDT and such man-made favorable landscapes as recreational lakes 

and aquaculture ventures, but the great blue heron has simultaneously become 

vulnerable to the shrinking number of suitable places for its nesting colonies, 

especially in areas where there are burgeoning eagle populations.   

Kerns, J.M., Howe, J.F., 1967. Factors Determinant Great Blue Heron Rookery 

Movement, Journal of the Minnesota Academy of Science, Vol 34 No 2, 80-83 

ABSTRACT 

The damaging effect of Great Blue Heron (Ardeo herodias) excrement on nest trees 

was determined by observation and Hellige-Truog soil analysis methods. In large 

heronries high chemical concentrations kill nest trees and result in movement of 

heronry boundaries to o live tree area.  

Kirsch Eileen M., Ickes Brian, & Olsen Douglas A. (2008). Assessing Habitat 

Use by Breeding Great Blue Herons (Ardea herodias) on the Upper Mississippi 

River, USA. Waterbirds: The International Journal of Waterbird Biology, 31(2), 

252–267.  

ABSTRACT: 

Approximately 7,610 to 3,175 pairs of Great Blue Herons (Ardea herodias) nested 

along 420 river km of the Upper Mississippi River (UMR) from 1993 to 2003. 

Numbers declined precipitously in the mid-1990s stabilizing somewhat in the early 

2000s. The average number of nests in colonies was 349 (SD = 283). Annual colony 

turnover rate for the eleven-year period was 0.15 and ranged from 0.06 to 0.29 each 

year. The number of years that a colony was active was positively correlated with the 

average number of nests present while the colony was active. Of the eight colonies 

active in 1993 that averaged more than 349 nests, four were abandoned by 2003. 

Only one colony grew to greater than 349 nests during the study period. Custer et al. 

(2004) suggested that herons on the UMR may be limited by forage resources or 
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foraging habitat and social factors, as evidenced by the even spacing of colonies that 

reflects the maximum feeding range of herons on the river. To rule out nesting and 

foraging habitat limitation, landscape habitat features of terrestrial and aquatic areas 

were examined for colony areas and areas without colonies. Available fish 

monitoring data were used to examine potential interactions between herons and 

forage resources. Colony areas did not differ from areas without colonies in any 

habitat feature. Indices of potential heron forage fish increased from 1993 to 2002, 

although low indices of fish abundance in 1993 were likely influenced by flood 

conditions that year. Although fish availability to herons is related to flows and 

water levels, available data suggested that herons did not negatively impact their 

potential forage base. Numbers of herons were not correlated with indices of fish 

abundance from the preceding year on a pool-wide scale. Indices of fish abundance 

were higher within 5 km of colonies than farther than 5 km from colonies, and 

indices of fish abundance increased from June through August both near and far 

from colonies. Numbers of herons and locations and sizes of colonies varied 

annually, whereas landscape features typically vary little if at all from year to year. 

Indices of fish abundance also varied greatly by sample location and year. 

Disturbance, particularly by humans in this highly used river, should be examined in 

relation to limiting foraging opportunities and influencing behavior (colony and 

individual) and productivity in colonies. 

Minnesota County Biological Survey-MNDNR.1997, Natural Communities and 

Rare Species of Olmsted County, MN 

ABSTRACT: 

Natural communities are groups of native plants and animals that interact with each 

other and their abiotic environment in ways not greatly altered by modern human 

activity or by introduced organisms. These groups form recognizable units, such as 

an oak forest, a prairie, or a marsh, that tend to repeat over space and time. Natural 

communities are generally classified and described by considering vegetation, 

hydrology, landforms, soils and natural disturbance regimes. 

Minnesota Biological Survey, April 2014, Minnesota Biological Survey Breeding 

Bird Locations _ Great Blue Heron. 1p, retrieved from: 

ABSTRACT: 

The CBS identified verified GBH nesting sites in all but three Minnesota Counties in 

2014 
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Minnesota Department of Natural Resources, (2015), Minnesota Wildlife Action 

Plan 2015-25 – Working with Partners for Wildlife Conservation, 240 p, 

retrieved from: 

ABSTRACT: 

Minnesota is home to over 2,000 known native wildlife species. Approximately 16 

percent (346) of these species have been identified as Species in Greatest 

Conservation Need (SGCN) because they are rare, their populations are declining, or 

they face serious threats that may cause them to decline. Minnesota’s Wildlife 

Action Plan takes a three-pronged approach to ensuring the long-term health and 

viability of Minnesota’s wildlife (Figure 1.1). The first and most comprehensive is 

the habitat approach. In identifying Minnesota’s 2015 list of SGCN, experts 

considered a number of causes for decline, including habitat loss, habitat degradation 

and fragmentation, disease, pollution, and exploitation. They also considered life-

history traits of species that could increase their vulnerability to threats. The primary 

causes of decline are habitat-related (see Table 3.1). The habitat approach focuses on 

sustaining and enhancing terrestrial and aquatic habitats for SGCN in the context of 

the larger landscapes. To facilitate the implementation of this approach, the plan 

identifies a preliminary Wildlife Action Network that represents quality habitats for 

terrestrial and aquatic SGCN. To further prioritize the implementation of on-the-

ground, partner-based conservation projects, Conservation Focus Areas have been 

identified within the network. 

Minnesota Department of Natural Resources, (2015), Minnesota Wildlife Action 

Plan 2015-25, Appendix C – Species of Greatest Conservation Need (SGCN) 

List for 2015 Update. 16 p 

Marold, K. M., & Kennedy, B. P. (2018). Shifts in Great Blue Heron Habitat use 

Following Nest Site Usurpation: Implications for Salmonids. American Midland 

Naturalist, 179(1), 105–125. https://doi-org.xxproxy.smumn.edu/10.1674/0003-

0031-179.1.105 

ABSTRACT: 

Interactions among predators can have important consequences for lower trophic 

levels. Here, we use individual tag data on juvenile salmonids to quantify how their 

geographic, taxonomic, and life-history representation in the diets of great blue 

herons (Ardea herodias) changed after a pair of bald eagles (Haliaeetus 

leucocephalus) usurped the colony’s nesting site, forcing the colony to relocate. 
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Heron diet composition changed significantly despite the short relocation distance 

(4.1 km). This was driven by a shift in space use, as herons to a greater extent began 

consuming fish from a river basin farther away from the bald eagle nest. As a 

consequence, the species composition in heron diets changed significantly, with the 

largest increase in coho (Oncorhynchus kisutch) and largest decrease in Chinook 

salmon (O. tshawytscha). The representation of Chinook life-history types in the 

diets also shifted. Fall Chinook was the numerically dominant life-history type in the 

diets but decreased relative to spring and summer Chinook following relocation, 

accounting for differences in availability. Expressed by rearing type (natural or 

hatchery-produced), the prevalence of natural-origin Chinook in the diets increased 

whereas hatchery-origin Chinook decreased. For steelhead rearing type there were no 

significant changes. Finally, herons increased their use of a nearby tributary 

watershed following the relocation. Notwithstanding the potential confounding 

factors inherent to natural experiments, our results demonstrated marked shifts in 

space use among herons in response to the relocation and continued presence of bald 

eagles, which in turn shifted their predation pressure to other salmonid species. 

Vennesland, R. G. and R. W. Butler (2020). Great Blue Heron (Ardea herodias), 

version 1.0. In Birds of the World (A. F. Poole, Editor). Cornell Lab of Ornithology, 

Ithaca, NY, USA. https://doi.org/10.2173/bow.grbher3.01 

The best overall online description of the natural history of Great Blue Herons 

compiled by the Cornell Lab of Ornithology 

Vennesland, R. G. (2010). Risk perception of nesting Great Blue Herons: 

experimental evidence of habituation. Canadian Journal of Zoology, 88(1), 81–89. 

https://doi-org.xxproxy.smumn.edu/10.1139/Z09-118 

ABSTRACT: 

The nesting behavior of the Great Blue Heron (Ardea herodias L., 1758) was 

studied in western Canada in 1998 and 1999 to (i) investigate how individual parents 

assess risk when repeatedly exposed to a disturbance stimulus (an investigator) and 

(ii) experimentally test in the field whether any variation in their nest defense 

behavior was due to experience with the disturbance stimuli or the stage of the 

nesting period. Heron response declined through the nesting period and the level of 

response varied among colonies, suggesting different perceptions of risk among 

groups of herons in the study. It was experimentally shown that variation in the 

response of herons through one nesting period was due to both behavioral 
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habituation and the stage of the nesting period. Response was stronger in 1999 than 

in 1998, indicating that habituation did not hold between nesting periods. In general, 

habituation in herons may bode well for their potential to persist in areas with light 

human use. But irrespective of habituation, stimuli early in the nesting period and 

large or novel events may still cause herons to abandon their nests owing to the 

effects of the stage of the nesting period. 

Vos, D.K., Ryder, R.A., & Graul, W. D.. (1985). Response of Breeding Great 

Blue Herons to Human Disturbance in Northcentral Colorado. Colonial 

Waterbirds, 8(1), 13–22. https://doi-org.xxproxy.smumn.edu/10.2307/1521190 

ABSTRACT: 

Reactions of nesting Great Blue Herons (Ardea herodias) to human disturbance 

were studied during 1980-82 at heronries in northcentral Colorado. Sixty-seven 

percent of all human intrusions caused no herons to flush from their nests (minimal 

response). Local responses (temporary abandonment of nests) were elicited towards 

27% of the human disturbances but only 6% resulted in a general response 

(temporary colony-wide nest abandonment). Herons were most disturbed by land-

related activity. Heron response to human activity changed as the breeding season 

progressed each year. Fledging success ranged from 2.65 to 2.82 young/nesting 

attempt/colony and from 2.82 to 2.96 young/successful nest/colony and was 

sufficient to maintain a stable population. Recommendations to reduce disturbance 

of breeding Great Blue Herons are discussed. 
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Most bird nests are protected
under the Migratory Bird Treaty Act
(MBTA). This law says: “No person
may take (kill), possess, import,
export, transport, sell, purchase,
barter, or offer for sale, any migratory
bird, or the parts, nests, or eggs of
such bird except as may be permitted
under the terms of a valid permit…”
Under the MBTA it is illegal to
destroy a nest that has eggs or chicks
in it or if there are young birds that
are still dependent on the nest for
survival. It is also illegal for anyone to
keep a nest they take out of a tree or
find on the ground unless they have
a permit issued by the U.S. Fish and
Wildlife Service (USFWS).

migratory birds, or their eggs is 
illegal and fully prosecutable under 
the MBTA. 

Due to the biological and behavioral 
characteristics of some migratory
bird species, destruction of their nests 
entails an elevated risk of violating
the MBTA. For example, colonial 
nesting birds are highly sensitive to 
disturbance; destruction of their nests 
during or near the nesting season 
could result in a significant level of 
take. Even visitation to these 
rookeries by people getting too close 
and subsequently disrupting nesting 
activities, can result in take since 
young birds may be frightened, leave 
their nests prematurely, become 
displaced, and die from starvation as 
their parents return only to the vicinity 
of the nest site.

Some nests are hard to identify, 
making them more vulnerable to 
inadvertent destruction. Birds that 
nest on the ground in sandy or rocky 
areas are particularly difficult to 
identify, as are birds that nest in trees 
cavities or holes in the ground.

Although some nests are remarkable,
it is against the law for a person without a 
permit to possess one for any reason. 
Mark Musselman/USFWS

Western Burrowing Owl. USFWS

Killdeer on its nest. Robert Burton/USFWS

Bald Eagle Nest. Tina Shaw/USFWS

Under very limited circumstances, 
the USFWS may issue permits to take 
active nests. Nest removal permits 
are usually only issued when the 
particular nest is causing a human 
health or safety concern or the birds 
are in immediate danger. It is usually 
required that you wait for the nest to 
become inactive before destroying it. 
While it is illegal to collect, possess, or 
by any means transfer possession of 
migratory bird nests, the MBTA does 
not contain any prohibition that applies 
to the destruction of a bird nest alone 
(without eggs or birds), provided that 
no possession occurs during 
destruction. Even though destruction 
of nest by itself is not prohibited under 
the MBTA, nest destruction that 
results in the unpermitted take of 

In these cases, there may be no typical 
nest structure like what a tree nesting 
species might build. One example is 
the Western Burrowing Owl. These 
owls nest in abandoned burrows of 
prairie dogs and other burrowing 
animals. Because it is hard to know if 
an owl is present in the burrow, they 
are protected at all times. They cannot 
be dug up or covered over without a 
permit.

Shorebird nests may also be hard
to identify and appear to be just a
small cup of twigs, such as those of
terns and plovers, or just a scrape in
the ground like a killdeer nest.

Nests of Bald and Golden Eagles
are always protected under the Bald
and Golden Eagle Protection Act.
Destruction of these nests requires
a permit at all times, whether or not
they are occupied.

For further information about bird 
nests and permits, please contact: 
U.S. Fish and Wildlife Service
Pacific Southwest Region Division of 
Migratory Birds and Habitat
by emailing: permitsr8mb@fws.gov

U.S. Fish & Wildlife Service

Bird Nests-
What you need to know
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United States Department of the Interior

FISH AND WILDLIFE SERVICE 

Washington D.C. 20240 

In Reply Refer To: 

FWS/DMBM/AMB/068029 

Memorandum 

To: Regional Directors 

From: Assistant Director, Migratory Birds /sgd/ Jerome Ford 6/14/2018 

Subject: Destruction and Relocation of Migratory Bird Nest Contents  

The purpose of this memorandum is to clarify the application of the Migratory Bird Treaty Act (50 

C.F.R. §§ 703-712; MBTA) to the destruction and relocation of migratory bird1 nests and provide

guidance for advising the public regarding this issue.  This Memo replaces Migratory Bird Permit

Memorandum MBPM-2 on Nest Destruction (Apr 15, 2003).  This memo does not supersede or apply to

other Federal, State, or Tribal laws and regulations, including the Endangered Species Act

(16 U.S.C. §§ 1531; ESA) and the Bald and Golden Eagle Protection Act (16 U.S.C. §§ 668–668d;

Eagle Act).

BACKGROUND:  

The MBTA protects migratory birds, including migratory bird nests, eggs, and chicks. The prohibitions 

of the MBTA include possession, transport, import, export, purchase, sale, barter, and take.  The 

regulatory definition of take, as defined by 50 C.F.R. § 10.12, means to pursue, shoot, wound, kill, trap, 

capture, or collect, or attempt thereof.  This memo clarifies the Service’s interpretation of how these 

prohibitions apply to migratory bird nests, eggs, and chicks. 

The MBTA does not prohibit the destruction of an inactive2 migratory bird nest, provided that no 

possession occurs during the destruction and no permit or other regulatory authorization is required (see 

Policy #1 below).  Additionally, the Service should make every effort to inform the public of how to 

1 A list of species protected by the MBTA can be found at 50 C.F.R § 10.13 
2 An active nest is one that contains viable eggs and/or chicks.  A nest becomes active when the first egg is laid 

and remains active until fledged young are no longer dependent on the nest.  Nests that are empty, contain non-
viable eggs, or are being built but do not yet have an egg in them are considered inactive.   
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minimize the risk of killing migratory bird species whose nesting behaviors make it difficult to 

determine occupancy status or continuing nest dependency (e.g., cavity and burrow nesting species). 

On December 22 2017, the Department of Interior released M-Opinion 37050 (Opinion) regarding 

whether incidental take (the taking of migratory birds that results from an activity, but is not the purpose 

of the activity) is prohibited under the MBTA.  The Opinion concludes that “the MBTA's prohibition on 

pursuing, hunting, taking, capturing, killing, or attempting to do the same applies only to direct and 

affirmative purposeful actions that reduce migratory birds, their eggs, or their nests, by killing or 

capturing, to human control” (M-Opinion, pg. 41).  The Opinion clarifies that the MBTA does not 

prohibit the incidental or unintentional take of migratory birds and/or their active nest contents.  

Therefore, an individual or entity may destroy an active nest while conducting any activity where the 

intent of the action is not to kill migratory birds or destroy their nests or contents.  However, because the 

MBTA specifically protects migratory bird nests, eggs, chicks, and adults from possession and transport 

without a permit, individuals and entities cannot, in most cases, take reasonable protective actions (such 

as removing eggs and chicks prior to nest destruction or relocating nests) without first obtaining 

authorization to do so.   

Currently, there are two mechanisms explained in Policy #2 and Policy #3 below for the temporary 

possession and transport of healthy, unaffected birds for the purpose of removing them from imminent 

danger (i.e., immediate threat of mortality).  Policy #2 explains in more detail the Service’s Good 

Samaritan provision included in the Rehabilitation regulation (50 C.F.R. § 21.31(a)).  Policy #3 outlines 

the permitting mechanism under the Special Purpose regulation (50 C.F.R. § 21.27) for active nest 

situations that fall outside the Good Samaritan provision.  

POLICY: 

1. Inactive Nest Destruction

A permit or other regulatory authorization is not required under the MBTA to destroy an inactive

migratory bird nest3, provided no possession occurs during or after the destruction.  The MBTA does not

authorize the Service to issue permits in situations where the prohibitions of the Act do not apply, such

as the destruction of inactive nests.

The public should be made aware that, due to the biological and behavioral characteristics of some 

migratory bird species, destruction of their nests entails an elevated risk of unknowingly killing them.  

For example, it is difficult to detect whether or not the nest of a cavity-nesting species, such as a 

burrowing owl or a bank swallow, is active.  Before destroying this type of nest, we recommend 

consulting with an expert (e.g., USDA-Wildlife Services, Wildlife Professionals, Environmental 

Consultants, or Rehabilitation experts) who can help determine nest activity. 

3 An inactive nest is one that is empty, contains non-viable eggs, or is being built but does not yet have an egg in 
the nest. 
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Inactive nests may be protected by federal statutes other than the MBTA, such as nests of bird species 

federally listed as threatened or endangered under the ESA as well as nests of bald eagles and golden 

eagles, which are protected under the Eagle Act.  State, Tribal, and local laws may also protect inactive 

bird nests.  The Service should make every effort to ensure awareness regarding these possible 

additional protections and should inform the public of factors that will help minimize the likelihood that 

bird deaths would occur should nests be destroyed (i.e., when active nesting season normally occurs).   

2. Good Samaritan Provision

For active nests, an individual or entity whose activity unintentionally or incidentally destroys an active

nest, or is likely to do so, may collect the eggs or chicks and temporarily possess them for the purposes

of transport to a federally-permitted rehabilitator under the Good Samaritan authorization in the

rehabilitation regulation (50 C.F.R. § 21.31(a)).  This Good Samaritan provision states: “Any person

who finds a sick, injured, or orphaned migratory bird may, without a permit, take possession of the bird

in order to immediately transport it to a permitted rehabilitator” (50 C.F.R. § 21.31(a)).  The Service

interprets the definition of “finds” to include encountering birds that become sick, injured, or orphaned

while conducting activities where the intention is not to kill migratory birds or destroy their nests.

“Finds” also applies when a planned activity is likely to cause or is about to cause destruction of an

active nest resulting in the death, injury, or orphaning of eggs or chicks because, if nest destruction is

imminent, any egg or chick in that nest can be considered orphaned.  The Good Samaritan provision

applies to the landowner of where the action is taking place and anyone designated to act on their behalf

(e.g., wildlife professionals, pest-control contractors, rehabilitators, etc.).  The Good Samaritan

provision does not apply to regularly re-occurring actions where a single entity purposefully removes

nests (e.g., a company that needs to purposefully remove nests from electrical distribution poles).  For

these situations a permit is recommended (see #3 below).

If the landowner is not comfortable with collecting the eggs or chicks, they may designate someone else 

to conduct the work on their behalf.  After the eggs or chicks are collected, a federally-permitted 

rehabilitator may accept them as orphaned birds, consistent with their rehabilitation permit.  All 

requirements and conditions of a rehabilitation permit apply.  Rehabilitators have discretion as to what 

they will and will not accept and to determine the fate of any eggs or chicks accepted, including 

euthanasia.  If a rehabilitator is unavailable or will not accept the eggs or chicks, the landowner (or the 

person acting on their behalf) may take the eggs or chicks to a licensed veterinarian who may 

temporarily possess, transfer, or euthanize the eggs or chicks without a permit (50 C.F.R. § 21.12(c)).    

The Service can provide contact information for federally-permitted rehabilitators.  The Service does not 

maintain or provide information on contractors, such as wildlife professionals, contractors, or pest 

control companies.  Finally, the Service will provide information for voluntary reporting of active nest 

destruction in our Injury and Mortality Reporting System.  
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3. Special Purpose Permits

Permits are required to relocate a nest rather than destroy it, as possession of any nest is prohibited under

the MBTA without prior authorization.  Permits may also be appropriate for entities with ongoing

projects that regularly need to intentionally remove or destroy nests.  In these cases, permits can

authorize possession of nests for various purposes, including active and inactive nest relocation,

collection of nest contents for humane disposal, a combination thereof, or other compelling

justifications.  The Service can issue Special Purpose permits (50 C.F.R. § 21.27) to individuals or

entities in these situations.  In the case of utilities, authorization to destroy or relocate active and inactive

nests is covered by applying for a specific type of special purpose permit: Special Purpose – Utility

(https://www.fws.gov/forms/3-200-81.pdf).

Biologically, the success of nest relocation varies widely based on a number of factors, such as the 

distance moved, the presence of chicks, the nesting substrate, and the tolerance of the species and 

individual birds.  Service biologists can provide technical assistance as to whether or not nest relocation 

is likely to succeed.  Nest relocation should only be recommended for consideration when likely to 

result in success or when there are no other viable alternatives to achieve a conservation outcome.  

Relocation permit conditions will include short-term monitoring requirements by the person doing the 

nest relocation to ensure adults return to attend to the nest and an alternative protocol in the event nest 

abandonment occurs (such as collection and transport to a rehabilitator or veterinarian for euthanasia). 

4. Other Permits and Authorizations

Other situations where there is purposeful take of active nests may fall under different permit types or

regulatory authorizations.  The Service will advise when a different permit or authorization may be

appropriate.
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Blueline Environmental Advisors, PLLC 

11596 Persons Drive, St. Charles, MN 55972 

507-273-4961 brobergbluelineadvisors2021@gmail.com 

 

February 26, 2021 

Mr. Roger Ihrke 

Rochester Township Zoning Administrator 

4111 11th Ave SW 

Rochester, MN 55902 

 

Re:  Pavilion Estate's response to public comments  

 Concerning Bald Eagle and Great Blue Heron Nests 

Mr. Ihrke: 

 In accordance with the authorization of Dr. Aderonke and Rev. Michael 

Mordi of International Properties LLC, the developers of Pavilion Estates, I have 

been asked to investigate the occurrence of Bald Eagle and Great Blue Heron Nests 

on and near the 30-acre Pavilion Estates development.  Pavilion Estates is 

described as the east 30 acres of the west 60 acres of the East half of the Southwest 

quarter of Section 6, Township 106 North, Range 14 West, Olmsted County, 

Minnesota. 

Public comments at the Rochester Township Planning Commission noted 

the possibility of a nearby Bald Eagle nest and the colonial nesting rookery of 

Great Blue Herons on and near the site. 

 I was retained to perform a field survey and report my findings to Rochester 

Township based on my experience conducting and managing migratory bird and 

bird nesting surveys for large wind energy projects, my lifelong interest in bird 

identification and bird ecology, and 30 years of raptor experience from my wife’s 

hobby as a licensed Falconer. 
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I first interviewed the current property owner Steve Connelly and then 

reviewed available data about both birds from the Minnesota Department of 

Natural Resources and the Minnesota Breeding Bird Atlas. I have attached a 

guidance document from the US Fish and Wildlife Service on nest disturbance and 

have included only the web links to longer descriptions of the birds and their 

nesting habits and occurrence.  I can provide the entire files at the Township's 

request.  

I conducted in-person surveys of the surrounding areas on February 10 and 

11 and walked the entire Pavilion Estates on February 11, 2021.  I had previously 

conducted similar surveys for the abutting Lily Farm in 2014 and the nearby 

Meadow Lakes Golf Course from 2015-16 and was familiar with the area and the 

bird habitat. 

Findings: 

Bald Eagles (Haliaeetus leucocephalus): 

 Bald Eagles are large birds of prey removed from the US Endangered 

Species list in 2007 due to their recovery following impacts from the insecticide 

DDT in the 1940s-1960s.  Bald Eagles, their nests, and nesting habitat are 

protected by the Federal Bald Eagle Protection Act, the International Migratory 

Brid Treaty Act, and Minnesota DNR regulations.  

 The Minnesota Breeding Bird Atlas notes a confirmed Bald Eagle Nest in 

the northwest quadrant of Rochester Township but does not identify the exact site.  

Other public data, reports from the current owner and other residents, and 

my inspection found no evidence of Bald Eagle nests or property abutting the site. 

However, an active Bald Eagle nest was identified and observed southeast of the 

intersection of CR 34 (Country Club Road) and 45th Ave SW near Meadow Lakes 

Golf Course's former clubhouse. 

The confirmed Bald Eagle Nest is 1.02 miles east northeast of the site and is 

beyond the Bald Eagle Protection Act's nest protection radius.  

Great Blue Heron (Ardea Herodias):  

Great Blue Herons (GBH) are large, stilt-legged wading birds often seen in 

shallow water and wetlands.  According to the Minnesota Breeding, Bird Atlas 

GBH’s are “A regular breeding resident and migrant; late migrants and 

overwintering birds are uncommon but regular in the winter months, especially in 
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southern Minnesota. The Great Blue Heron was a common species during the 

Minnesota Breeding Bird Atlas (MNBBA)”  

The birds are colonial nesters building closely grouped stick nests in the tops 

of deciduous trees near streams, lakes, and wetlands.  The nest colonies are easily 

identified during winter leaf-off conditions. 

GBH’s are not listed as Species of Special Concern, Threatened, or 

Endangered Species, and in Minnesota are designated as non-game birds that 

cannot be hunted.  GBH’s are protected by the International Migratory Bird Treaty 

Act that allows taking only with Federal Permits.  Nesting GBH’s are protected by 

the Act; however, the nests and nest trees can be removed without a permit except 

during the breeding season from mid-April to the end of August in southeast 

Minnesota. 

The Minnesota Breeding Bird Atlas notes possible GBH nesting colonies in 

the northwest quadrant of Rochester Township but does not identify the nesting 

colony or colonies' exact site. No other public data reported GBH nests; however, 

the current owner and neighboring owners positively identified a nesting colony on 

the site and on abutting properties to the west. 

My field inspections on February 10 and 11 confirmed GBH nests in 

treetops on the west half of the site near the middle of what is proposed as the west 

end of lots 6, 7, and 8 (see attached sketch map).  As expected, the nests were 

vacant, and Herons were not observed during the February inspection.  The bulk of 

the nest sites are on the Adamson and Segura properties that abut Pavilion Estates 

on the west. 

The proposed private road, road ditches, driveways, and well pad are within 

the nesting area.  These nest trees can be legally removed without state or federal 

permits if the work is completed before or after the nesting season.  Occupied 

nests, eggs, fledglings, or adult birds cannot be disturbed without Federal 

Migratory Bird Treaty Act Permits in the nest colony area during the nesting 

season. 

Conclusions: 

 Bald Eagle nest sites were not identified on or within 600 feet of the 

property. A mile to the east, the nearby occurrence of an eagle nest does not impair 

or otherwise restrict activity on Pavilion Estates. 
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 A Great Blue Heron nesting colony was identified on the west half near the 

middle of the proposed Pavilion Estates in an area shown as parts of proposed lots 

6, 7, and 8 and on the abutting properties west. 

 The Federal Migratory Bird Treaty Act prohibits the nests' disturbance 

during the nesting season (mid-April to the end of August).  The nesting trees can 

be removed for development without permits if the work is completed before or 

after the nesting season. 

Recommendations: 

 I recommend that the owner immediately contract for tree removal along the 

road corridor and complete the work before mid-April. 

 If you have any further questions or comments, please contact me at 507-

273-4961 or brobergbluelineadvisors2021@gmail.com 

Sincerely: 

 

Jeffrey S. Broberg, LPG, MA 

Minnesota Licensed Professional Geologist #30019 

Blueline Environmental Advisors, PLLC 

 

Cc: International Properties LLC 

      Bill Tointon, WSE 

Attachments: 

Links to Reference
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Migratory Bird Treaty Act Guidance on Bird Nest Disturbance 

Map of GBH nest area on Pavilion Estates 

REFERENCES: 

Migratory Bird Treaty Act guidelines for nest disturbance. Retrieved from: 

Minnesota Breeding Bird Atlas links with interactive maps 

1. Bald Eagle information retrieved from https://mnbirdatlas.org/species/bald-

eagle/ 

2. Great Blue Heron information retired from 

https://mnbirdatlas.org/species/great-blue-heron/ 
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WEST, Inc. 1 June 2021 

ENVIRONMENTAL & STATISTICAL CONSULTANTS

7575 Golden Valley Road, Suite 300, Golden Valley, Minnesota 55427

www.west-inc.com  Fax: 307-637-6981

TECHNICAL MEMORANDUM 

DATE: June 30, 2021 

TO: International Properties, LLC 

FROM: Molly Tuma and Todd Mattson, Western EcoSystems Technology, Inc. 

SUBJECT: Great Blue Heron Rookery Site Assessment – Sections 5 and 6, Rochester 

Township, Olmsted County, Minnesota 

INTRODUCTION 

International Properties, LLC contracted Western EcoSystems Technology, Inc. (WEST) to 

conduct a one-day site assessment of the Great Blue Heron (Ardea herodias) at the Connelly 

Property and Proposed Pavilion Estates (30 acres in part of the E/2 of the SW ¼ of Section 6 of 

Rochester Township in Olmsted County, Minnesota). The purpose of the assessment was to 

document the status of the subject colony and attempt to identify the number of adults and young 

herons at the colony (Figure 1). This memo summarizes the results of a survey conducted on 

June 16, 2021.  

METHODS 

An experienced and trained avian biologist conducted a four and a half-hour survey of the great 

blue heron nesting colony on June 16, 2021 (M. Tuma). The subject colony was located in a 

~75 hectare (30-acre) forested area completely surrounded by residential development (see 

Figure 1). The survey was conducted from two different locations to allow for different views of 

the colony and surrounding areas. The first observation location was approximately 250 meters 

(m; 820 feet) east of the colony. The observer surveyed the colony from Irvin Lane SW on the 

edge of a residential road with ongoing active construction work. The observer then approached 

the subject colony location on foot from the south through the forested area where the colony was 

located. The observer maintained a minimum of 100 m (330 feet) from the closest nest location 

in order to reduce disturbance. For each heron observed, the biologist documented perch 

locations, flight path(s) and direction(s), age (adult or nestling), and any nesting behavioral 

patterns (nest building or tending, incubating).
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WEST, Inc. 2 June 2021 

RESULTS 

Eighteen observations totaling 20 adult great blue herons were observed within 950 m 

(~3,100 feet) of the subject colony. No nestlings were observed. Only four nests were visible due 

to leaf out, and no adults were observed on the nests. However, adults were observed perched 

in the trees and flying in the vicinity of the colony. A secondary colony was discovered 

approximately 720 m (~2,360 feet) east of the original subject colony. A synopsis of the 

observations at both colonies is included below. 

Subject Colony (R1) 

The observer recorded seventeen observations of 19 great blue herons while at the survey 

location 250 m east of the colony from 0612-1012 (Table 1). The majority of observations were of 

herons flying from west to east over the forested area that contained the subject colony (Figure 1). 

It was unclear if these birds took off from the colony beyond the view of the observer or not. Great 

blue herons were observed perched in the forested area with the colony, and a few observations 

indicated that birds were ascending up through or descending down into the canopy, presumably 

to nests (Table 1). No nestlings were observed and no adults were observed at any of the nests 

or exhibiting nest tending behaviors. No vocalizations were heard from the colony. 

The observer was escorted into the forested area containing the subject colony from 1145-1210 

by one other individual. The observers maintained a minimum distance of 100 m from the nearest 

nest. No great blue herons or nests were observed and no vocalizations were heard.  

Secondary Colony (R2) 

While at the subject colony, the observer noted multiple instances of birds flying from west to east 

and landing in a forested area 720 m east of the subject colony in the SW/4 of Section 5 (Table 1). 

Great blue heron vocalizations were heard from this secondary area. The observer investigated 

the forested area from 1012 to 1020 and observed one nest with a great blue heron incubating. 

The observer did not have permission to survey off of the public roads, so they did not conduct a 

thorough survey of the area for additional nests.  

Conclusion 

Based on observations of great blue heron nest structures, great blue herons perched in the 

vicinity of the subject colony, and herons descending into the canopy where the colony was 

located, the biologist concluded that there was most likely an active nesting colony at the subject 

colony location on June 16, 2021. However, no observations of nestling or adults exhibiting 

nesting behavior confirmed this.  
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WEST, Inc. 3 June 2021 

A secondary colony consisting of at least one active nest was observed 720 m east of the subject 

colony in a forested lot. The forested lot was bordered by residential area and surrounded cell 

tower. The observed nest was immediately east of a cell phone tower.  
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Table 1. Results of a great blue heron colony at the Connelly Property (Rochester Township, Olmsted 
County, MN), June 16, 2021. Observation numbers correspond to flight paths in Figure 1. 

Obs. Time # GBHE Notes 

1 0613 1 Adult flying SE over the subject colony 

2 0615 1 Adult flying SE over the subject colony 

3 0622 1 Adult flying SE over the subject colony 

4 0623 1 Adult flying W over residential area N of the subject colony 

5 0628 1 
Adult observed S of the subject colony, flying SE. Landed with Obs. 6 
at secondary colony. 

6 0628 1 

Adult perched in trees at secondary colony, joined by Obs. 5. Both Obs. 
5 and 6 disappeared from view, either flying to the east or descending 
into the tree canopy. 

7 0647 1 Adult perched at secondary colony. 

8 0655 3 

One adult (possibly Obs. 7) flying from secondary colony to perch with 
2 other adults at subject colony. The perched birds were not observed 
flying in and might have come up through the canopy from the subject 
colony. At 0704 one adult flew S and two flew SW away from the 
subject colony. 

9 0729 1 

Adult flying SE over the subject colony and landed at the secondary 
colony. It disappeared from sight almost immediately after and either 
flew E out of sight or down into the canopy. 

10 0737 1 

Adult (possibly Obs. 9) flying NW from the proximity of the secondary 
colony and landed in the treetops of the subject colony. It then 
descended into the canopy at 0741. 

11 0743 1 

Adult flying SE over the subject colony and landed at the secondary 
colony. It disappeared from sight almost immediately after and either 
flew E out of sight or down into the canopy. 

12 0801 1 Adult observed flying NW over the subject colony. 

13 0818 1 

Adult flying W and perched at the secondary colony. It disappeared 
from sight almost immediately after and either flew E out of sight or 
down into the canopy. 

14 0841 1 
Adult flying S, low through the canopy of the subject colony forested 
area. Possibly landed in the S corner of the subject colony. 

15 0852 1 

Adult observed S of the subject colony flying NE and landed at the 
secondary colony. It disappeared from sight almost immediately after 
and either flew E out of sight or down into the canopy. 

16 0915 1 
Adult flying SE over subject and secondary colonies. Possibly landed 
out of sight at the secondary colony. 

17 0943 1 
Adult flying S just beyond secondary colony. Possibly landed out of 
sight at secondary colony. 

18 1015 1 Adult observed incubating a nest at secondary colony. 
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Figure 1. Great blue heron flight paths recorded on June 16, 2021. 
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STATE OF MINNESOTA                    DISTRICT COURT 

                      THIRD JUDICIAL DISTRICT 

COUNTY OF OLMSTED                                CIVIL DIVISION  

 

Leal G. Segura and Patrick Adamson,           Court File No.: 55-CV-21-1546 

   

Relators, 

 

 vs.                                                FINDINGS OF FACT, 

           CONCLUSIONS OF LAW,         

International Properties LLC,                     AND ORDER  

Steven L. Connelly, and        

Aderonke Mordi,            

      

Defendants.  

 

  

 On April 28, 30, and May 3, 2021, the above-captioned matter came on for a hearing 

before the Honorable Pamela A.W. King in Olmsted County District Court. Travis M. Ohly, 

Attorney at Law, appeared on behalf of Relator Leal G. Segura. John T. Giesen, Attorney 

at Law, appeared on behalf of Relator Patrick Adamson. Daniel J. Heuel and Cheyenne 

M. Wendt, Attorneys at Law, appeared on behalf of Defendants International Properties, 

LLC and Dr. Aderonke O. Mordi. Paul H. Grinde, Attorney at Law, appeared on behalf of 

Defendant Steven L. Connelly. 

 The Court, based on all of the files, records, proceedings, and arguments of  

 

counsel, hereby makes the following Findings of Fact, Conclusions of Law, and Order. 

 

FINDINGS OF FACT 

Parties and Procedural History 

1. Relator, Leal G. Segura, (hereinafter “Segura”) is the owner of a parcel of property 

located at 810 60th Avenue SW, Rochester, MN (hereinafter “Segura Property”). 

 

2. Relator, Patrick Adamson, (hereinafter “Adamson”) is the owner of a parcel of real 

property located at 1010 60th Avenue SW, Rochester, MN (hereinafter “Adamson 

Property”). 

 

3. Defendant, Steven L. Connelly, (hereinafter “Connelly”) is the owner of real property 

located in Olmsted County, Minnesota described as follows: 
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E30 of W60A E ½ of SW ¼ 

30 Acres more or less 

Section 6 T106N-R14W 

(hereinafter “Connelly Property”). 

 

4. The Segura, Adamson, and Connelly properties share boundary lines. The Segura 

Property lies generally west of the Connelly Property’s western boundary. The 

Adamson Property lies west of the Connelly Property and generally south of the 

Segura Property’s southern boundary line. A stand of trees used by Great Blue Herons 

for nesting is situated on the three properties and collectively are referred to as the 

“Rookery.” 

 

5. International Properties, LLC is a Minnesota limited liability corporation (hereinafter 

“International”). Dr. Aderonke O. Mordi (hereinafter “Mordi”) is President and CEO 

of International Properties, LLC.  

 

6. Defendants International and Mordi seek to purchase the Connelly property and 

develop the land into a subdivision called Pavilion Estates.  

 

7. On March 20, 2021, Relators served Defendant Steven Connelly with a Summons and 

Complaint seeking declaratory and injunctive relief, an Ex Parte Motion for a 

Temporary Restraining Order, as well as supporting documents. Service was not 

perfected upon Defendants International or Mordi on that date. The Ex Parte Motion 

sought to temporarily restrain Defendants and any person or entity acting on behalf 

of Defendants from, in any manner whatsoever, disturbing the Rookery or to remove 

any trees within one thousand (1,000) feet of any nest situated in the Rookery. This 

motion was reviewed by Judge Pamela A.W. King on March 20, 2021, and was 

granted.  

 

8. On March 22, 2021, Relators filed their Complaint seeking declaratory and injunctive 

relief under Minnesota’s Environmental Rights Act (MERA), Minnesota Statute § 

116B.031.  

 

9. The Ex Parte Temporary Restraining Order was filed on March 29, 2021. 

 

10. The Ex Parte Temporary Restraining Order was provided to Defendant Connelly on 

April 2, 2021, and to Defendants International and Mordi on April 6, 2021.  

 

11. On April 5, 2021, Defendants filed a Notice of Motion and Motion to Dissolve the 

Temporary Restraining Order. 

 

12. At the motion hearing on April 7, 2021, the parties agreed that instead of addressing 

whether the previous order should be vacated, the hearing would be used to determine 

whether there was a basis for a Temporary Restraining Order to be issued prior to a 

hearing on the temporary injunctive relief sought by Relators. 
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13. On April 12, 2021, Judge Pamela A.W. King granted Defendants’ motion to dissolve 

the March 20, 2021 order and granted Relators renewed motion for a Temporary 

Restraining Order restraining all the parties and any person or entity acting on behalf 

of any party to this action from removing any trees within one thousand (1,000) feet 

of any nest situated on their respective properties. The same order required Relators 

to post cash or bond in the amount of $20,000 no later than 5:00 p.m. on April 9, 2021.  

 
14. On April 14, 2021, Relators filed a Motion for a Temporary Injunction enjoining and 

restraining all parties to this action and any person or entity acting on behalf of any 

party from, in any manner whatsoever disturbing the Rookery or to remove any trees 

within one thousand (1,000) feet of any nest situated in the Rookery, until the matter 

of the underlying lawsuit is tried on the merits. 

 
Relationship of the Parties 

 

15. Segura, Adamson, and Connelly are neighbors. As noted above, the Rookery which is 

the subject of this litigation encompasses portions of all three properties. 

 

16. Segura’s parents built a house on the Segura Property in 1976 where she grew up as 

a child. In 2011, Segura bought the property and has lived there since. Segura recalls 

seeing the birds in the Rookery as a young girl.  

 

17.  The Adamson Property consists of 44.5 acres with a house Adamson lives in with his 

family and a guest cottage. He enjoys the return of the birds every year and often 

invites friends to his property to see them from his home.  

 

18. Connelly does not live on his property and uses it primarily for hunting. There is no 

house located on the Connelly Property.  

 

19. Adamson and Connelly have known each other for years. Adamson has discussed with 

Connelly purchasing the Connelly Property numerous times in the past five years. 

 

20. Connelly informed Adamson sometime in the spring of 2020 that he was entering into 

a purchase agreement and that the price was $1,400,000. Adamson asked Connelly if 

he would sell the property to him on a three-year contract for deed. This was not 

acceptable to Connelly.  

 

21. On June 18, 2020, International entered into a purchase agreement with Connelly for 

the sale of the Connelly Property. The purchase agreement between Connelly and 

International is for $1,400,000. A down payment of $145,000 has been paid into an 

account held for the benefit of Connelly for use by Connelly in an IRC Sec. 1031 like-

kind exchange. The purchase agreement is contingent upon the Olmsted County 

Board approving a zoning change for this property. The purchase agreement was the 

beginning of the development process.  
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Development Process for Pavilion Estates & the Parties Relationship to this 

Development 

 

22. In 2020 and continuing through the time of the hearing, the Connelly Property was 

designated “urban service” under the Olmsted County Land Use Plan, which allows 

for future development with lot sizes of one-half acre or less.  

 

23. The plans for Pavilion Estates is to build ten single-family homes on large lots. This 

requires approval by a number of government agencies including a zoning 

modification. 

 

24. In the latter part of 2020, International made application with Olmsted County and 

Rochester Township seeking the approval of a General Development Plan and an 

Amendment to the County Land Use Plan to allow for the development of the Connelly 

Property into Pavilion Estates.  

 

25. Rochester Township has applied to Olmsted County to change the designation to 

“potential suburban” which allows for future development with lot sizes of a minimum 

of two acres.  

 

26. Segura and Adamson have participated in the County and Township processes 

regarding this development by attending meetings as well as voicing concerns they 

each had about it. Segura noted boundary line concerns, concerns about recent 

flooding, and her desire to continue enjoying the privacy she currently enjoys as 

impactful on her land value. Adamson requested that a condition be placed on the 

development allowing him an easement off the proposed private road. 

 

27. In the development plan, a new road identified as Pavilion Lane SW provides access 

to Pavilion Estates from Boulder Creek Lane. The proposed road would require 

removal of trees containing Great Blue Heron nests on the Connelly Property. 

 

28. Adamson testified that on March 19, 2021, Rick Cordie from Hathaway Tree Service 

called Adamson and told him that the proposed road was staked on the Connelly 

Property and that he would be coming to remove trees on March 22, 2021. That same 

day, Adamson walked out to the property and saw the stakes directly under trees with 

nests. 

 

29. On March 19, Adamson told Segura that he believed that some of the trees with bird 

nests were going to be cut down by Hathaway Tree Service.  

 

30. It was not until March 2021 that concerns regarding the impact of the proposed 

development on the Rookery were raised. 

 

31.  Changes to the roadway path could be contemplated, but that would require 

additional survey work that is presently enjoined. 
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32. International will not be able to move forward on this development without Township 

and County approval, neither of which approvals had been obtained through the date 

of this hearing. 

 

Great Blue Herons and the Rookery 

 

33. Great Blue Herons are colonial nesting birds. Colonial nesting birds tend to gather in 

large assemblages, called colonies, during nesting season and obtain all or most of 

their food from the water. The birds will return to the same nests year after year. The 

trees in which a colony of herons nest in is referred to as a rookery. 

 

34. Herons are classified as common birds in Minnesota and are not a protected species. 

In Minnesota they fall within the purview of nongame wildlife. 

 

35. Mr. Carrol Henderson is retired from the Minnesota Department of Natural 

Resources. While working for the DNR he supervised the Nongame Wildlife Division 

in 1977. Mr. Henderson has a lot of experience with Great Blue Herons and testified 

that Great Blue Herons are a declining migratory bird, and that scientific literature 

suggests that the number of rookeries observed in the State of Minnesota has declined 

since Mr. Henderson’s first inventory in 1977. 

 

36. Mr. Henderson testified that in 1985, a total of 126 active Great Blue Heron colonies 

were known in the state, most of which were located in northern Minnesota. Mr. 

Henderson further testified that number declined to 90 confirmed nesting reports in 

the more recent Minnesota Breeding Bird Atlas Survey. 

 

37. Mr. Henderson testified that Great Blue Heron rookeries are commonly found 

adjacent to rivers, lakes, and other bodies of water, with nesting trees typically located 

in lowland areas. 

 

38. Relators called Dr. Bonnie Ploger as an expert witness. Dr. Ploger is a professor from 

the Department of Biology at Hamline University. Dr. Ploger is a Ph.D. Zoologist and 

has personally studied many rookeries during the course of her career. Dr. Ploger 

testified that throughout her life she has likely spent 18 to 20 months observing 

rookeries, often spending 12 to 14 hours a day in the rookery she was observing. 

 

39. Dr. Ploger testified that most rookeries are located on islands or in wetlands. 

 

40. According to the United States Department of the Interior, Fish & Wildlife Service, 

an active nest is a nest that contains viable eggs, chicks, or young birds that still 

depend on the nest for survival. If they do not have eggs or fledglings in the nest, the 

nest is inactive. 

 

41. Dr. Ploger testified that Great Blue Herons are very sensitive to disturbances during 

their nesting season. She testified that the removal of nesting trees or other 

disturbances during such time would almost certainly result in colony abandonment. 

Dr. Ploger testified that Great Blue Heron rookeries typically benefit from a buffer 

zone from human activity.  
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42. The Rookery on the Segura Property, Adamson Property, and Connelly Property 

consists of approximately fifty (50) nests used by Great Blue Herons. The Rookery has 

been in the same location for at least a decade. The Rookery is located in an upland 

habitat, on land in a patch of forest with some agricultural land to the west of it. The 

Rookery also has a small stream running through it. 

 

43. The topography of this land allows for runoff of bird waste, which in many cases kills 

the trees the birds build nests in. All of the nests within the Rookery are in live 

hardwood trees. 

 

44. Mr. Henderson testified that he has visited the Rookery and described it as “unique in all 

of science.” Mr. Henderson testified that the Rookery is an upland hardwood rookery, and 

the only rookery of its kind that Mr. Henderson has ever visited. Mr. Henderson stated that 

it is unusual to find a rookery so far away from a major body of water.  
 

45. Dr. Ploger stated the Rookery is unlike any of the other rookeries she has previously 

studied and that she has not seen another one like it.   

 

46. If a rookery is abandoned, for whatever reason, it does not mean that the herons will 

die or will not be able to procreate in the future. It may, however, mean they would 

not do so in this hardwood forest. 

 

47. On or about March 22, 2021, an examination of the nests in the rookery was performed 

by Mr. Broberg or agents hired by Mr. Broberg. Mr. Broberg was hired by 

International through his company Blueline Environmental Advisors, PLLC. That 

examination included viewing the nests by the use of a drone. This inspection revealed 

there were no eggs, chicks, or fledglings in any of the nests. The Restraining Order 

was in place on this date restraining the removal of any trees in the Rookery. 

 

48. A total number of eight inactive nests were located by Mr. Broberg on the Connelly 

Property. The remaining nests, estimated in number by Relators’ witnesses as 

totaling 40-50, are all located on the Adamson and Segura Properties. 

 

49. The nests were not active on March 20, 2021. 

 

50. All parties agree that the nests may be active now.  

 

Potential Harm to be Suffered by Relators if the Temporary Restraint is 

Denied as Compared to that Inflicted on Defendant if the Injunction Issues 

Pending Trial. 

 

51. The trees with nests will not be impacted while the nests are active as disturbing them 

violates federal law.  

 

52. If Defendants are able to secure the appropriate permits and other administrative 

relief, and begin to develop the road or subdivision prior to the court hearing regarding 
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the Relator’s Complaint under the MERA act, and after the nest are no longer active, 

destruction of the trees and construction of the road could result in abandonment of 

the Rookery when the birds return. 

 

53. Connelly planned on planting crops starting in the 2021 growing season on the 

replacement property using like-kind exchange proceeds which would generate 

income for Connelly.  A temporary injunction pending trial could lead to further delay 

of the closing date and impact Connelly’s ability to generate income.  

 

54.  The closing date on the purchase agreement between International and Connelly has 

been extended to June 30, 2021. Defendants claim further delay may result in 

cancellation of the purchase, resulting in a loss to Connelly and International, as well 

as loss of the residence Mordi had personally reserved for her family in the 

development. 

 

55. The purchase agreement is contingent only on securing a zoning change. 

 

56. Dr. Ploger testified that the proposed development of the Connelly Property would 

materially impair the Rookery and likely would lead to permanent Colony 

abandonment during the next mating season because the birds would be more 

vulnerable to predators and disturbances while nesting. 
 

CONCLUSIONS OF LAW 

 

1. “A temporary injunction is an extraordinary equitable remedy.” Metropolitan Sports 

Facilities Com’n v. Minnesota Twins Partnership, 638 N.W.2d 214, 220 (Minn. Ct. 

App. 2002)(citing Miller v. Foley, 317 N.W.2d 710, 712 (Minn. 1982)). “It is meant to 

preserve the status quo pending an adjudication on the merits.” Id. “The grant of a 

temporary injunction neither establishes the law of the case nor constitutes an 

adjudication of the issues on the merits.” Id. (citing Indep. Sch. Dist. No. 35 v. 

Engelstad, 144 N.W.2d 245, 248 (Minn. 1966).  

 

2. “Because a temporary injunction is granted prior to a complete trial on the merits, it 

should be granted only when it is clear that the rights of a party will be irreparably 

injured before a trial on the merits is held.” Miller, 317 N.W.2d at 712 (citing Pickerign 

v. Pasco Marketing, Inc., 228 N.W.2d 562, 564 (Minn. 1975)). “Injunctions should be 

awarded only in clear cases, reasonably free from doubt, and when necessary to 

prevent great and irreparable injury.” AMF Pinspotters, Inc. v. Harkins Bowling, Inc., 

110 N.W.2d 348, 349 (Minn. 1961). “The burden of proof rests upon complainant to 

establish material allegations entitling him to relief.” Id.  

 

3.  In Dahlberg Bros., Inc. v. Ford Motor Co., the Minnesota Supreme Court set out the 

five factors the Court must evaluate to determine whether a party is entitled to 

temporary injunctive relief: 

 

a. The nature and background of the relationship between the parties preexisting tie 

dispute giving rise to the request for relief. 137 N.W.2d 314, 321 (Minn. 1965). This 

factor is designed to ascertain the current status of the parties in relation to one 
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another, and then determine whether entering a temporary injunction will 

maintain that relationship “until adjudication of the case on the merits.” Pac. 

Equip. & Irr., Inc. v. Toro Co., 519 N.W.2d 911, 915 (Minn. Ct. App. 1994). The 

parties in this case are private property owners who share boundary lines and are 

engaged in a land use dispute. This dispute encompasses the Pavilion Estates 

property development that International and Mordi are hoping to build on the 

Connelly property. The parties are currently involved in the development process 

at the county and township levels. At this time, the sale of the property has not 

been finalized, there is no plan to begin building a road or other construction on 

this site at least until the end of July while the nests in the Rookery are active and 

subject to the protection of federal law. The parties will maintain this relationship 

even without a temporary injunction. With a temporary injunction in place, the 

Relators could use the injunction as a source of leverage during the county and 

township development process which would disrupt the status quo. This factor 

weighs in favor of Defendants. 

 

b. The harm to be suffered by plaintiff if the temporary restraint is denied as 

compared to that inflicted on defendant if the injunction issues pending trial. 

Dahlberg Bros., 137 N.W.2d at 321. Generally, the moving party must show 

“irreparable harm” to prevail on this factor, and the non-moving party need only 

show “substantial harm” to bar an injunction altogether. Toro Co., 519 N.W.2d at 

915. Both parties have demonstrated some harm. However, the irreparable harm 

to the Relators is premised on a series of future events which have not yet come to 

fruition. This factor weighs in favor of Defendants. 

 

c. The likelihood that one party or the other will prevail on the merits when the fact 

situation is viewed in light of established precedents fixing the limits of equitable 

relief. Dahlberg Bros., 137 N.W.2d at 321. Even when the moving party makes a 

“doubtful showing as to the likelihood of success on the merits,” the court can 

nonetheless issue a temporary injunction if the other factors weigh in favor of 

doing so. See Minnesota Twins P’ship, 638 N.W.2d at 226. Relators bring their 

claim for equitable relief under MERA. 

 

1. To establish a prima facie showing, a plaintiff must prove:  (1) a protectable 

natural resource, and (2) pollution, impairment, or destruction of that 

resource. Freeborn County by Tuveson v. Bryson, 210 N.W.2d 290, 297 

(Minn. 1973); Minn. Stat. § 116B.04 (b). 

 

2. “‘Natural resources’ shall include, but not be limited to, all mineral, animal, 

botanical, air, water, land, timber, soil, quietude, recreational and 

historical resources.” Minn. Stat. § 116B.02, subd. 4. 

 

3. Minnesota Courts have interpreted MERA as requiring something more 

than “some destruction and impairment” of a natural resource. State by 

Schaller v. County of Blue Earth, 563 N.W.2d 260, 264 (Minn. 1997). The 

plaintiff must show that defendant’s conduct will, or is likely to, have a 

materially adverse effect” on the environment. Minn. Stat. § 116B.02, subd. 

5. In deciding whether a defendant’s conduct will materially adversely 
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affect the environment, or is likely to do so, the district court must consider 

the following five Schaller factors:  (1) the quality and severity of any 

adverse effects of the proposed action on the natural resources affected; (2) 

whether the natural resources affected are rare, unique, endangered, or 

have historical significance; (3) whether the proposed action will have long-

term adverse effects on natural resources, including whether the affected 

resources are easily replaceable (for example, by replanting trees or 

restocking fish); (4) whether the proposed action will have significant 

consequential effects on other natural resources (for example, whether 

wildlife will be lost if its habitat is impaired or destroyed); and (5) whether 

the affected natural resources are significantly increasing or decreasing in 

number, considering the direct and consequential impact of the proposed 

action. 563 N.W.2d at 267. Relators have made a prima facie showing based 

on these factors that the Rookery may be protected by MERA.   

 

d. The aspects of the fact situation, if any, which permit or require consideration of 

public policy expressed in the statutes, State and Federal. Dahlberg Bros., 137 

N.W.2d at 321-22. The fourth Dahlberg factor requires the court to consider 

whether there are circumstances “which permit or require consideration of public 

policy expressed in the statues.” Dahlberg, 137 N.W.2d at 321-22. In the very first 

section of MERA, the legislature “declares its policy to create and maintain within 

the state conditions under which human beings and nature can exist in productive 

harmony in order that present and future generations may enjoy clean air and 

water, productive land, and other natural resources with which this state has been 

endowed.” Minn. Stat. § 116B.01. Public policy under MERA should be balanced 

against Connelly’s right to use his property as he sees fit and should take into 

consideration the economic burdens that Relators are asking Connelly to bear for 

the benefit of the general public.  

 

e. The administrative burdens involved in judicial supervision and enforcement of 

the temporary decree. Dahlberg Bros., 137 N.W.2d at 322. The existence of a 

burden might be a significant factor counseling against the injunction, but the 

absence of one “is not a very strong argument in favor of extraordinary relief.” 

Queen City Constr., Inc. v. City of Rochester, 604 N.W.2d 368, 379 (Minn. Ct. App. 

1999). If the temporary injunction were to issue, the burden to the Court would be 

to hold a hearing on a motion for contempt for any party failing to abide by the 

Court’s Order. This factor is neutral. 

 

4. “The failure to show irreparable harm is, by itself, a sufficient ground upon which to 

deny a preliminary injunction.” Morse v. City of Waterville, 458 N.W.2d 728, 730 

(Minn. Ct. App. 1990)(citing Gelco Corp. v. Coniston Partners, 811 F.2d 414, 418 (8th 

Cir. 1987)). The herons and their nests are currently protected by federal law. Given 

the current status of the development project, Relators have not shown irreparable 

harm.  
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ORDER 

1. Relators’ motion for a Temporary Injunction is DENIED.  

 

 

 

        BY THE COURT: 

 

 

 

 

 

        ________________________________ 

        Pamela A.W. King 

        Judge of District Court 
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10. SOIL/SEPTIC INFORMATION TO BE PROVIDED WITH PRELIMINARY PLAT. REFER TO BLUELINE ENVIRONMENTAL ADVISORS, PLLC REPORT FOR SOIL MAP
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DRAINFIELD BORING LOCATIONS

APPROXIMATE DRAINFIELD LOCATION

OLMSTED COUNTY SOIL SURVEY

WELL LOCATION
WELL LOCATION

401B

1712 RESTORATION
DRIVE SW
ROCHESTER, MN 55902

ROCHESTER OFFICE

593D

WILDLIFE CORRIDOR
EASEMENT

DRAINAGE
EASEMENT

SURVEYED NEST LOCATIONS

190

AutoCAD SHX Text
51131

AutoCAD SHX Text
51131



Federal Regulations and USFWS Guidance 

USFWS, June 2018, Attachemtn Migratory Bird Nest 

Destruction and Relocation – Frequent Asked Questions, 5 p, 

retrieved from:  

Ford, J., June 2018, Memorandum to USFWS Regional 

Directors - Destruction and Relocation of Migratory Bird Nest 

Contents, 4p, retrieved from: 

ABSTRACT: 

The purpose of this memorandum is to clarify the application of the 

Migratory Bird Treaty Act (50 C.F.R. §§ 703-712; MBTA) to the 

destruction and relocation of migratory bird nests and provide 

guidance for advising the public regarding this issue. This Memo 

replaces Migratory Bird Permit Memorandum MBPM-2 on Nest 

Destruction (Apr 15, 2003). 

Minnesota Media 

Adams, J. (2014, April 5). Great blue herons are fighting to 

maintain Lino Lakes rookery. Star Tribune (Minneapolis, MN). 

Bjorhus, J.,4-16-21, Great blue heron rookery halts development 

near Rochester-Bird enthusiasts say Rochester construction 

endangers heron nests, Star Tribune. Retrieved from:  

Molseed, J., 3-29-21, Restraining order pauses development 

through heron nesting site in southern Minnesota , Rochester 

Post Bulletin. Retrieved from: 

https://www.brainerddispatch.com/news/science-and-

nature/6958563-Restraining-order-pauses-development-through-

heron-nesting-site-in-southern-Minnesota 

Baca, E. M. (2011, June 20). Blown away, herons are back. Star 

Tribune (Minneapolis, MN). 

Smetanka, J. M. (2009, July 1). Minnesota Valley Refuge: Haven 

of herons: Hundreds of the birds migrate each year to the 

Minnesota Valley National Wildlife Refuge, where they live 

together and raise their young. Star Tribune (Minneapolis, MN).  

Wessel, A. (2015, July 18). Pop-up rookeries: Great blue heron 

colonies elude. St. Cloud Times (MN). 

Social Media 

Save the Rookery, June 2021. Retrieved from: 

https://www.savetherookery.com/ 

ABSTRACT: 

A Great Blue Heron nesting site (rookery) in Rochester, Minnesota is 

in danger of being destroyed by development. It may be the last 

rookery in Southeast Minnesota of its size. Help us save this critical 

habitat.  

Why should this rookery be protected? 

This heron colony likely supports the entire heron population in our 

county and beyond. Its size and age make it biologically important 

for our whole community. This habitat and this population are 

irreplaceable for our county. We shouldn’t take it for granted, and we 

have a responsibility to protect it. 

Academic Papers 

Carlson, B.A.,McLean, E. B.,  (1996). Buffer Zones and 

Disturbance Types as Predictors of Fledging Success in Great 
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Blue Herons, Ardea herodias. Colonial Waterbirds, 19(1), 124–

127. https://doi-org.xxproxy.smumn.edu/10.2307/1521816 

ABSTRACT: 

Nineteen nesting colonies of Great Blue Herons (Ardea herodias) 

were surveyed in northeast Ohio and western Pennsylvania. Fledging 

success was correlated with the type of barrier forming a buffer zone 

around each site, and the types of human disturbances experienced. 

Fledging success was not related to colony size or to width of the 

buffer zone 

Custer, C. M., & Galli. J., (2002). Feeding Habitat Selection by 

Great Blue Herons and Great Egrets Nesting in East Central 

Minnesota. Waterbirds: The International Journal of Waterbird 

Biology, 25(1), 115–124.  

ABSTRACT: 

Great Blue Herons (Ardea herodias) and Great Egrets 

(Casmerodius albus) partitioned feeding habitat based on wetland 

size at Peltier Lake rookery in east central Minnesota. Great Blue 

Herons preferred large waterbodies (≥350 ha), whereas Great 

Egrets fed most often at small ponds  

Great Blue Herons (Ardea herodias) and Great Egrets (Casmerodius 

albus) partitioned feeding habitat based on wetland size at Peltier 

Lake rookery in east central Minnesota. Great Blue Herons preferred 

large waterbodies (≥350 ha), whereas Great Egrets fed most often at 

small ponds (<25 ha). Forty-nine percent of Great Blue Herons used 

wetlands 301 - 400 hectares in size and 83% of Great Egrets fed in 

wetlands <100 ha in size. Great Blue Herons selected large wetlands 

more often than expected both at the regional (30-km radius) and 

local (4-km radius) scales. Habitat use by Great Egrets was in 

proportion to availability at the regional scale, but they selected 

smaller wetlands for feeding more often than expected at a local 

scale. The median flight distance of Great Blue Herons was 2.7 km, 

similar to distances reported elsewhere. Great Egrets flew farther to 

feeding sites than Great Blue Herons, and flew farther (median = 

13.5 km) than reported in other geographic areas. 

Gibbs, J.P., & Kinkel. L.K., (1997). Determinants of the Size and 

Location of Great Blue Heron Colonies. Colonial Waterbirds, 

20(1), 1–7. https://doi-org.xxproxy.smumn.edu/10.2307/1521757 

ABSTRACT: 

We integrated habitat information over a range of spatial scales for 

Great Blue Herons (Ardea herodias) nesting in Illinois, U.S.A, to 

identify key habitat factors associated with the location and size of 

nesting colonies. Availability of lacustrine and emergent wetland 

was the primary determinant of which regions Great Blue Herons 

established colonies. Within such regions, the herons located their 

colonies near local concentrations of wetland and centrally to 

regional wetland complexes. Herons settled among colonies in 

numbers proportional to the availability of foraging habitats near 

colony sites. Colonies were located at sites with more buffering 

habitat (forest, swamp, and open wetland) and lower road density, 

and within larger forest stands, than expected at random. 

Characteristics of vegetation used for nesting varied strikingly 

among nearby colonies. A hierarchical model of habitat selection 

may be useful for explaining distributional patterns of nesting Great 

Blue Herons. 

Henderson, C.l., Hirsch, K.V., 1980, Minnesota Colonial 

Wterbird Nestign Site Inventory, 39p 
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Horton, T. (1999). Great Blues Are Going Great Guns. 

Smithsonian, 30(1), 130.  

ABSTRACT: 

Discusses the possible reasons why the great blue heron population 

has significantly increased since the 1940's. The remarkably 

adaptable survivor from prefossil eras found throughout North 

America may have been given a boost by the subsidence of DDT and 

such man-made favorable landscapes as recreational lakes and 

aquaculture ventures, but the great blue heron has simultaneously 

become vulnerable to the shrinking number of suitable places for its 

nesting colonies, especially in areas where there are burgeoning 

eagle populations.   

Kerns, J.M., Howe, J.F., 1967.Factors Determinint Great Blue 

Heron Rookery Movement, Journal of the Minnesota Academy of 

Science, Vol 34 No 2, 80-83 

ABSTRACT 

The damaging effect of Great Blue Heron (Ardeo herodias) 

excrement on nest trees was determined by observation and Hellige-

Truog soil analysis methods. In large heronries high chemical 

concentrations kill nest trees and result in movement of heronry 

boundaries to o live tree area.  

Minnesota County Biological Survey-MNDNR.1997, Natural 

Communities and Rare Species of Olmsted County, MN 

ABSTRACT: 

Natural communities are groups of native plants and animals that 

interact with each other and their abiotic environment in ways not 

greatly altered by modern human activity or by introduced 

organisms. These groups form recognizable units, such as an oak 

forest, a prairie, or a marsh, that tend to repat over space and time. 

Natural communities are generally classified and described by 

considering vegetation, hudrology, landforms, soils and natural 

disturbance regimes. 

Minnesota Biological Survey, April 2014, Minnesota Biological 

Survey Breeding Bird Locations _ Great Blue Heron. 1p, 

retrieved from: 

ABSTRACT: 

The CBS identified verified GBH nesting sites in all but three 

Minnesota Counties in 2014 

Minnesota Department of Natural Resources, (2015), Minnesota 

Wildlife Action Plan 2015-25 – Working with Partners for 

Wildlife Conservation, 240 p, retrieved from: 

ABSTRACT: 

Minnesota is home to over 2,000 known native wildlife species. 

Approximately 16 percent (346) of these species have been identified 

as Species in Greatest Conservation Need (SGCN) because they are 

rare, their populations are declining, or they face serious threats that 

may cause them to decline. Minnesota’s Wildlife Action Plan takes a 

three-pronged approach to ensuring the long-term health and 

viability of Minnesota’s wildlife (Figure 1.1). The first and most 

comprehensive is the habitat approach. In identifying Minnesota’s 

2015 list of SGCN, experts considered a number of causes for 

decline, including habitat loss, habitat degradation and 

fragmentation, disease, pollution, and exploitation. They also 

considered life-history traits of species that could increase their 

vulnerability to threats. The primary causes of decline are habitat-

related (see Table 3.1). The habitat approach focuses on sustaining 

and enhancing terrestrial and aquatic habitats for SGCN in the 

context of the larger landscapes. To facilitate the implementation of 

this approach, the plan identifies a preliminary Wildlife Action 
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Network that represents quality habitats for terrestrial and aquatic 

SGCN. To further prioritize the implementation of on-the-ground, 

partner-based conservation projects, Conservation Focus Areas have 

been identified within the network. 

Minnesota Department of Natural Resources, (2015), Minnesota 

Wildlife Action Plan 2015-25, Appendix C – Species of Greatest 

Conservation Need (SGCN) List for 2015 Update. 16 p 

Myrvold, K. M., & Kennedy, B. P. (2018). Shifts in Great Blue 

Heron Habitat use Following Nest Site Usurpation: Implications 

for Salmonids. American Midland Naturalist, 179(1), 105–125. 

https://doi-org.xxproxy.smumn.edu/10.1674/0003-0031-179.1.105 

ABSTRACT: 

Interactions among predators can have important consequences for 

lower trophic levels. Here, we use individual tag data on juvenile 

salmonids to quantify how their geographic, taxonomic, and life-

history representation in the diets of great blue herons (Ardea 

herodias) changed after a pair of bald eagles (Haliaeetus 

leucocephalus) usurped the colony’s nesting site, forcing the colony 

to relocate. Heron diet composition changed significantly despite the 

short relocation distance (4.1 km). This was driven by a shift in 

space use, as herons to a greater extent began consuming fish from a 

river basin farther away from the bald eagle nest. As a consequence 

the species composition in heron diets changed significantly, with 

the largest increase in coho (Oncorhynchus kisutch) and largest 

decrease in Chinook salmon (O. tshawytscha). The representation of 

Chinook life-history types in the diets also shifted. Fall Chinook was 

the numerically dominant life-history type in the diets but decreased 

relative to spring and summer Chinook following relocation, 

accounting for differences in availability. Expressed by rearing type 

(natural or hatchery-produced), the prevalence of natural-origin 

Chinook in the diets increased whereas hatchery-origin Chinook 

decreased. For steelhead rearing type there were no significant 

changes. Finally, herons increased their use of a nearby tributary 

watershed following the relocation. Notwithstanding the potential 

confounding factors inherent to natural experiments, our results 

demonstrated marked shifts in space use among herons in response 

to the relocation and continued presence of bald eagles, which in turn 

shifted their predation pressure to other salmonid species. 

Vennesland, R. G. (2010). Risk perception of nesting Great Blue 

Herons: experimental evidence of habituation. Canadian Journal 

of Zoology, 88(1), 81–89. https://doi-

org.xxproxy.smumn.edu/10.1139/Z09-118 

ABSTRACT: 

he nesting behaviour of the Great Blue Heron (Ardea herodias L., 

1758) was studied in western Canada in 1998 and 1999 to (i) 

investigate how individual parents assess risk when repeatedly 

exposed to a disturbance stimulus (an investigator) and (ii) 

experimentally test in the field whether any variation in their nest 

defense behaviour was due to experience with the disturbance stimuli 

or the stage of the nesting period. Heron response declined through 

the nesting period and the level of response varied among colonies, 

suggesting different perceptions of risk among groups of herons in 

the study. It was experimentally shown that variation in the response 

of herons through one nesting period was due to both behavioural 

habituation and the stage of the nesting period. Response was 

stronger in 1999 than in 1998, indicating that habituation did not 

hold between nesting periods. In general, habituation in herons may 

bode well for their potential to persist in areas with light human use. 

But irrespective of habituation, stimuli early in the nesting period 

and large or novel events may still cause herons to abandon their 

nests owing to the effects of the stage of the nesting period. 
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Vos, D.K., Ryder, R.A., & Graul, W. D.. (1985). Response of 

Breeding Great Blue Herons to Human Disturbance in 

Northcentral Colorado. Colonial Waterbirds, 8(1), 13–22. 

https://doi-org.xxproxy.smumn.edu/10.2307/1521190 

ABSTRACT: 

Reactions of nesting Great Blue Herons (Ardea herodias) to human 

disturbance were studied during 1980-82 at heronries in northcentral 

Colorado. Sixty-seven percent of all human intrusions caused no 

herons to flush from their nests (minimal response). Local responses 

(temporary abandonment of nests) were elicited towards 27% of the 

human disturbances but only 6% resulted in a general response 

(temporary colony-wide nest abandonment). Herons were most 

disturbed by land-related activity. Heron response to human activity 

changed as the breeding season progressed each year. Fledging 

success ranged from 2.65 to 2.82 young/nesting attempt/colony and 

from 2.82 to 2.96 young/successful nest/colony, and was sufficient to 

maintain a stable population. Recommendations to reduce 

disturbance of breeding Great Blue Herons are discussed. 
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Appendix 3 

Septic Investigation for General Development Plan 
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Memorandum 

To:  Chris Priebe   

Rochester Township Representative  

From:  WSE Massey Engineering and Land Surveying 

Date:  January 27, 2021 

 

RE: Septic Soil Borings for Pavilion Estates 
 

WSE performed soil borings at Pavilion Estates in accordance with the authorization of Aderonke and 

Michael Mordi on January 25 and 26, 2021 for the purpose of identifying areas where new sewage 

treatment drainfields could be located for the submittal of the preliminary plat.  These soil borings were 

conducted to determine soil characteristics as well as depth to bedrock as well as investigating the 

presence of redoximorphic soil features or soil saturation within proposed lots of Pavilion Estates.  Twenty 

soil borings were conducted on Site consisting of two soil borings per proposed septic site for 10 

residential lots (See Figure 1 and 2).   

All 10 lots in Pavilion Estates will require new septic systems.  Two soil borings were conducted at each 

new lot site to delineate a 10,000 square foot area that can be set aside for a septic/drainfield system.  All 

20 septic soil borings advanced encountered suitable soils for septic systems.  These borings are 

preliminary and not solely intended to be used for septic system design.  Final design for sewage 

treatment systems will be required by a certified septic designer for each of these lots for the future 

individual lot owners.  

 

Attachments 

Figure 1     Soil Borings Logs 

Figure 2     Soil Boring Locations/Septic Set Aside Locations 
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Figure 1 

Boring Logs 
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1/25/2021 

Lot 1 

SB-1 

0-4” 10YR 3/2 – Silt Loam 

4-54” 10YR 4/4 – Silt Loam 

54-58” 10YR 4/4 – Silt Clay Loam 

Lot 2 

SB-3 

0-8” 10YR 3/2 – Silt Loam 

8-18” 10YR 2/2 – Silt Loam 

18-40” 10YR 4/4 – Silt Loam 

40-60” 10YR 4/4 – Silty Clay Loam 

 

Lot 3 

SB-5 

0-8” 10YR 3/2 – Silt Loam 

8-20” 10YR 2/2 – Silt Loam 

20-46” 10YR 4/4 – Silt Loam 

46-60” 10YR 4/4 – Silty Clay Loam 

 

1/26/2021 

Lot 4 

SB-7 

0-4” 10YR 3/2 – Silt Loam 

4-6” 10YR 2/2 – Silt Loam 

6-45” 10YR 4/4 – Silt Loam 

45-60” 10YR 4/4 – Silty Clay Loam 

 

 

 

 

SB-2 

0-2” 10YR 3/2 - Silt Loam 

2-21” 10YR 4/4 – Silt Loam 

21-60” 10YR 4/4 – Silty Clay Loam 

 

SB-4 

0-8” 10YR 3/2 – Silt Loam 

8-24” 10YR 2/2 – Silt Loam 

24-50” 10YR 4/4 – Silt Loam 

50-60” 10YR 4/4 – Silty Clay Loam 

             2.5YR 5/6 – Redox at 50” 

 

SB-6 

0-7” 10YR 3/2 – Silty Loam 

7-11” 10YR 2/2 – Silt Loam 

11-45” 10YR 4/4 – Silt Loam 

45-58” 10YR 4/4 – Silty Clay Loam 

 

 

 

SB-8 

0-3” 10YR 3/2 – Silt Loam 

3-7” 10YR 2/2 – Silt Loam 

7-50” 10YR 4/4 – Silt Loam 

50-60” 10YR 4/4 – Silty Clay Loam 
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Lot 5 

SB-9 

0-4” 10YR 3/2 – Silt Loam 

4-8” 10YR 2/2 – Silt Loam 

8-58” 10YR 4/4 – Silt Loam 

58-60” 10YR 4/4 – Silty Clay Loam 

Lot 6 

SB-11 

0-3” 10YR 3/2 – Silt Loam 

3-17” 10YR 2/2 – Silt Loam 

17-57” 10YR 4/4 – Silt Loam 

57-60” 10YR 4/4 – Silty Clay Loam 

Lot 7 

SB-13 

0-4” 10YR 3/2 – Silt Loam 

4-12” 10YR 2/2 – Silt Loam 

12-54” 10YR 4/4 – Silt Loam 

54-60” 10YR 4/4 – Silty Clay Loam 

Lot 8 

SB-15 

0-2” 10YR 3/2 – Silt Loam 

2-16” 10YR 2/2 – Silt Loam 

16-46” 10YR 4/4 – Silt Loam 

46-60” 10YR 4/4 – Silty Clay Loam 

 

 

 

 

 

 

SB-10 

0-4” 10YR 3/2 – Silt Loam 

4-8” 10YR 2/2 – Silt Loam 

8-58” 10YR 4/4 – Silt Loam 

58-60” 10YR 4/4 – Silty Clay Loam 

 

SB-12 

0-3” 10YR 3/2 – Silt Loam 

3-17” 10YR 2/2 – Silt Loam 

17-48” 10YR 4/4 – Silt Loam 

48-60” 10YR 4/4 – Silty Clay Loam 

 

SB-14 

0-7” 10YR 3/2 – Silt Loam 

7-12” 10YR 2/2 – Silt Loam 

12-52” 10YR 4/4 – Silt Loam 

52-60” 10YR 4/4 – Silty Clay Loam 

 

SB-16 

0-2” 10YR 3/2 – Silt Loam 

2-5” 10YR 2/2 – Silt Loam 

5-44” 10YR 4/4 – Silt Loam 

44-48” 10YR 4/4 – Silty Clay Loam 

48-52” 10YR 4/4 – Silty Clay Loam 

              2.5YR 5/6 – Redox at 48” 

52” Refusal (Bedrock) 
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Lot 9  

SB-17 

0-2” 10YR 3/2 – Silt Loam 

2-13” 10YR 2/2 – Silt Loam 

13-40” 10YR 4/4 – Silt Loam 

40-58” 10YR 4/4 – Silty Clay Loam 

58-60” 10YR 4/4 – Silty Clay Loam 

             2.5YR 5/6 – Redox at 58” 

Lot 10 

SB-19 

0-2” 10YR 3/2 – Silt Loam 

2-50” 10YR 2/2 – Silt Loam 

50-57” 10YR 4/4 – Silt Loam 

57-60” 10YR 4/4 – Silty Clay Loam 

             2.5YR 5/6 – Redox at 57” 

 

 

SB-18 

0-2” 10YR 3/2 – Silt Loam 

2-16” 10YR 2/2 – Silt Loam 

16-44” 10YR 4/4 – Silt Loam 

44-60” 10YR 4/4 – Silty Clay Loam 

 

 

 

SB-20 

0-2” 10YR 3/2 – Silt Loam 

2-16” 10YR 2/2 – Silt Loam 

16-48” 10YR 4/4 – Silt Loam 

48-52” 10YR 4/4 – Silty Clay Loam 

52-60” 10YR 4/4 – Silty Clay Loam 

              2.5YR 5/6 – Redox at 52” 
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Figure 2 

Boring locations/Septic Set Aside Locations 
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Appendix 4 

Decorah Shale and Decorah Edge Report 
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Blueline Environmental Advisors, PLLC 

Jeffrey S. Broberg, LPG, MA 

11596 Persons Dr., St. Charles, MN 55972 

507-273-4961 elbabroberg1@gmail.com

January 24, 2021 

Roger Ihrke, Zoning Administrator 

Rochester Township/TCPA 

411 11th Ave SW 

Rochester, MN 55902 

Re:  Pavilion Estates  

Bluffland and Decorah Edge Investigation 

Dear Mr. Ihrke: 

Under the authorization of the future developer, International Properties, 

LLC, and the landowner, Steve Connelly, I am evaluating the occurrence of the 

regulated Bluffland Impact Zone and the regulated Decorah Edge Features on the 

future Pavilion Estates.  The land is 30 acres located in the w/2 of the SW/4 of 

Section 6 of Rochester Township in Olmsted County.  Access to the site is from 

the south by Boulder Creek Lane SW. 

Scope of Services 

The occurrence of Blufflands within the Shore Impact Zone and the Decorah 

Shale features in Olmsted County are regulated and restrict disturbance from 

excavation, filling, grading, and construction.   

The Blufflands are defined in the Rochester Township and Olmsted County 
Zoning Ordinances.  Defined as areas within the Shoreland Impact Zone that rise at

a slope of more than 18% for a rise of more than 25 vertical feet the Bluffland, and

a 20 foot setback are protected features. For Cascade Creek the Shore Impact Zone 

is defined as an area 300 feet landward from the shore, or landward of the Flood 

Plain, which ever is farther. 
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The Decorah Shale is an impervious shale bedrock that create clay soils 
that when left undisturbed has shown to significantly improve the area's 

groundwater quality.  Also, if the Decorah Shale is near the surface, it can create 

various construction and building hazards if land where groundwater seeps, 

wetlands, springs, ephemeral streams, and shallow groundwater occur.  

Decorah Edge Features are regulated in accordance with Rochester 

Township Zoning Ordinance Section 9.20 – Decorah Edge Overlay District, and 

the Olmsted County Wetland Conservation Ordinance where the Edge Support 

Features are Defined in Chapters 3706 through 3707.  

“The term "Edge Support Area" shall include non-wetland areas with 

features associated with perched groundwater tables or groundwater 

supported slope wetlands located in the Decorah Edge, including 

 6.3.1. Haverhill (474B), Root (471), and Palms (528B) soils; 

 6.3.2. areas where the seasonal groundwater table is within five feet 

of the surface and slopes are under 18%, including Shullsburg (312B 

and 312C), Littleton (477B only), and similar soils; 

6.3.3. areas within 50 feet adjacent to and upgradient of Haverhill 

(474B), Palms (528B), Root (471), Shullsburg (312B or 312C), 

Littleton (477B), or similar soils with slopes over 18%;  

6.3.4. areas within 50 feet of springs; 

6.3.5. areas within 50 feet of seeps;  

6.3.6. areas of hydric soils in and adjacent to drainageways draining 

groundwater supported slope wetlands; 

 6.3.7. areas within 50 feet of a perennial or ephemeral stream in the 

Decorah Edge; or 

6.3.8. areas of hydric soil buried by sedimentation. 

Areas of the Decorah Edge that do not meet any of the criteria listed 

in Sections 6.3.1 through 6.3.8 are not Edge Support Areas and are 

not required to be protected from disturbance under this subsection of 

the ordinance. 
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Decorah Edge wetlands and other features, and buffers around these features 

are protected areas where grading, excavation, filling, and construction are 

prohibited.   

Identifying regulated Decorah Edge Features requires a qualified geologist 

or soil scientist to conduct a stratigraphic evaluation of the bedrock and of the soils 

on the site based on the Web Soil Survey and published geologic information from 

the State and County.  Field observations are necessary to identify wetlands, seeps, 

springs, and streams, and soil boings are necessary to locate shallow groundwater 

conditions if present. 

I am a Minnesota Licensed Professional Geologist qualified and experienced 

in Decorah Edge Investigations.  I have conducted the desktop analysis of available 

Decorah Shale and soil data. I have also conducted two field inspection, one on 

September 21, 2020 and one on January 11, 2021. In addition, I ordered that four 

soil borings be performed at selected locations (see attached map). The soil borings 

were completed, and boring logs and a report were furnished by WSE+Massey on 

January 21, 2021. 

Findings: 

To date, the desktop analysis and detailed topographic analysis show that a 

regulated Bluffland is found within the Shoreland Impact Zone, and based on the 

desktop analysis, two field inspections and four soil boring small Decorah Edge 

Support Areas occur in the northeast corner across Cascade Creek, and along the 

eastern property line.  Neither the Bluffland nor Decorah Edge Features identified 

can be disturbed with excavation, filling, grading, or excavation. 

Blufflands Exist on the north end of the site:  

The regulated Blufflands and the 20-foot buffer are shown on the attached 

site plan. The Blufflands runs east/west across the entire parcel above an elevation 

of 1058 and below 1080-82 parallel to the slope in the northern third of the 

property. (See Figure 1) 

In accordance with the Ordinances this is a protected area subject to 

restrictions on grading, land clearing, excavation, filling, construction of structures 

and installation of septic drain fields. 
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Decorah Edge and Edge Support Areas: 

Two nearby water wells, including the Segura well (un no 120030) on the 

west margin of the Site, and the Holtegard Boulder Creek Well (un no 740809) 

near the southeast corner of the site have stratigraphic information from the 

Minnesota Geological Survey (see attached stratigraphic analysis and well logs).  

The wells show soils to be 10 to 12 feet thick and the Cummingsville as the 

first encountered bedrock with the top of the Decorah Shale to be at an elevation of 

1100-1103 and a basal elevation of approximately 1047. 

The occurrence of the Decorah Shale on slopes at the elevation 1047-1103 

indicate that the Decorah is the first encountered bedrock in these areas and 

requires further investigation for Decorah Edge Support Areas. 

Two field inspections proved that there are no seeps, springs, wetlands, or 

streams that would be regulated as Decorah Edge Features outside of the Floodway 

on the site.   

The Floodway is regulated and within the regulated Shoreland Impact Zone 

therefore it as not necessary to inspect for any other Decorah Support Areas and it 

was unnecessary to define the exact boundaries of jurisdictional wetlands within 

the Floodway. 

Soil Survey maps show that a Decorah Edge soil type, 474B, Haverhill 1-8% 

slopes occur on the east property line 425 feet north of the Southeast corner. This 

regulated soil type is predominantly on the Lilly Farm to the east and barely 

extends on to Pavilion Estates.  The 474B soils do not have any wetland 

characteristics and occur in an area where no grading, excavation, filling or 

structures are allowed.. 

Two potential Decorah Edge soil types require soil borings to investigate 

whether groundwater is present within five feet of the surface.  (See Figure 2) The 

soil types included the following: 

1. 312B Schullsburg silt loam, 2 – 6% slopes occur in a small area near

the northeast corner on the north bank of Cascade Creek.  This area is

inaccessible from the future development area, are within the

Floodway and Shore Impact Zone and will not be disturbed
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a. Due to this area's flooding frequency that periodically saturates

the 312B soils to the surface, this area should be considered a

regulated Decorah Edge Feature.

2. 477B Littleton silt loam, 1-4% slopes are mapped in a band across the

northern third of the site, below the Bluffland and mostly within the

Floodplain.  This investigation proved the area not to be a 477B soil,

but rather resembling the 301B Lindstrom soil.

a. The desktop analysis did not identify any wetlands, springs,

seeps of streams other than Cascade Creek.

b. The field inspections found no evidence of springs or seeps.

c. The  soil borings did not find any evidence of groundwater

withing five feat of the surface

d. We concluded that the areas is not a Decorah Edge Support

feature and that the mapping of a 477B soil in this area is

incorrect. The soil profile most resembles the 301B, Lindstrom

silt loam, 2-6% slopes which is not a Decorah Support feature.

3. The soil borings discovered silt loam and silty clay loam soils to a

depth of 72” with no evidence of shallow water, soil saturation or re-

doxomorphic features that are more typical of Littleton Soils.

Conclusion: 

Blufflands: A Bluffland exists on the site and requires a 20-foot setback from the 

top of the bluff for grading, excavation, filling, structures and septic drain fields. 

Decorah Edge and Edge Support Areas: Two regulated Decorah Edge Support 

Areas exist on the site: 

1. 312B Schullsburg silt loam 2-6% slopes exist in the far northeast

corner across Cascade Creek from the developable area of the site.

2. 474B, Haverhill clay, 1-8% slopes occurs on the east property line on

proposed lot 3 and lot 4. This Decorah Support area is outside any

proposed buildable area or septic drain field area.

Mapped areas that are not Decorah Support Areas: The investigation found 

that the area mapped as 477B, Littleton soils that occur below the Bluffland and 

mostly within the Floodplain are not 477B soils and are not Decorah Support Area 

features. 
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This completes our Bluffland and Decorah Edge investigation. If you have 

any questions or comments contact me, Jeffrey S. Broberg, LPG at 507-273-4961 

or at elbabroberg1@gmail.com. 

Sincerely: 

Jeffrey S. Broberg, LPG, MN 

Minnesota Licensed Professional Geologist #3009 

Blueline Environmental Advisors 

Cc: International Properties LLC, Bill Tointon @WSE+Massey. 

Attachments: 

Bluffland and Steep Slope Map 

Well logs and stratigraphic interpretaions from the Minnesota GEolgical Survey 

Soil Map and legend with proposed lot lines 

Soil boring map, memo and boring logs from WSE+Massey. 
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Segura Well 

Un no 120030 TD 344 PDC 

Elev 1123 SWL 1033 

Decorah Shale 1103-1078 

 

 

 

 

Holtegard – Boulder Creek 

Un 740809 

Elev 1212  SWL 1030 

DSh 1100-1042 
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Pavilion Estates
Olmsted County
057-213467

SB-1

1-20-2021

None Encountered

4" 10YR3/2 Silt Loam M/M/SBK

72"

70" 10YR2/2 Silt Loam M/M/SBK

72" 10YR2/1 Silt Loam M/M/SBK
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Pavilion Estates
Olmsted County
057-213467

SB-2

1-20-2021

None Encountered

3" 10YR3/2 Silt Loam M/M/SBK

72"

10YR2/2 Silty Clay Loam72"

38" 10YR2/2 Silt Loam M/M/SBK

Massive
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Pavilion Estates
Olmsted County
057-213467

SB-3

1-20-2021

None Encountered

4" 10YR3/2 Silt Loam M/M/SBK

72"

10YR2/2 Silty Clay Loam72"

40" 10YR2/2 Silt Loam M/M/SBK

Massive
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Pavilion Estates
Olmsted County
057-213467

SB-4

1-20-2021

None Encountered

6" 10YR3/2 Silt Loam M/M/SBK

72"

10YR2/2 Silty Clay Loam72"

52" 10YR2/2 Silt Loam M/M/SBK

Massive
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Joe Tenley

From: MN_MNIT_Data Request SHPO <DataRequestSHPO@state.mn.us>

Sent: Wednesday, August 25, 2021 11:49 AM

To: Joe Tenley

Cc: Jeffrey S Broberg

Subject: RE: Connelly Property Project Boundary

Attachments: RE: Connelly Property Project Boundary

Hello Joe, 

 

I did respond to your request back in May (please see attached message). However, since our database changes over 

time I reran your request today but it still came back with no archaeological or historical records. 

 

Jim 

 

 
 

SHPO Data Requests 

Minnesota State Historic Preservation Office 

50 Sherburne Avenue, Suite 203 

Saint Paul, MN 55155 

(651) 201-3299 

datarequestshpo@state.mn.us 

 

Notice:  This email message simply reports the results of the cultural resources database search you requested. The database search 

is only for previously known archaeological sites and historic properties. IN NO CASE DOES THIS DATABASE SEARCH OR EMAIL 

MESSAGE CONSTITUTE A PROJECT REVIEW UNDER STATE OR FEDERAL PRESERVATION LAWS – please see our website at 

https://mn.gov/admin/shpo/protection/ for further information regarding our Environmental Review Process. 

Because the majority of archaeological sites in the state and many historic/architectural properties have not been recorded, 

important sites or properties may exist within the search area and may be affected by development projects within that area. 

Additional research, including field surveys, may be necessary to adequately assess the area’s potential to contain historic properties 

or archaeological sites.  

Properties that are listed in the National Register of Historic Places (NRHP) or have been determined eligible for listing in the NRHP 

are indicated on the reports you have received, if any. The following codes may be on those reports: 

NR – National Register listed. The properties may be individually listed or may be within the boundaries of a National Register 

District. 

CEF – Considered Eligible Findings are made when a federal agency has recommended that a property is eligible for listing in the 

National Register and MN SHPO has accepted the recommendation for the purposes of the Environmental Review Process. These 

properties need to be further assessed before they are officially listed in the National Register.   

SEF – Staff eligible Findings are those properties the MN SHPO staff considers eligible for listing in the National Register, in 

circumstances other than the Environmental Review Process. 

DOE – Determination of Eligibility is made by the National Park Service and are those properties that are eligible for listing in the 

National Register, but have not been officially listed. 

CNEF – Considered Not Eligible Findings are made during the course of the Environmental Review Process. For the purposes of the 

review a property is considered not eligible for listing in the National Register. These properties may need to be reassessed for 

eligibility under additional or alternate contexts. 

Properties without NR, CEF, SEF, DOE, or CNEF designations in the reports may not have been evaluated and therefore no 

assumption to their eligibility can be made. Integrity and contexts change over time, therefore any eligibility determination made 

ten (10) or more years from the date of the current survey are considered out of date and the property will need to be reassessed. 
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If you require a comprehensive assessment of a project’s potential to impact archaeological sites or historic/architectural properties, 

you may need to hire a qualified archaeologist and/or historian. If you need assistance with a project review, please contact Kelly 

Gragg-Johnson, Environmental Review Specialist @ 651-201-3285 or by email at kelly.graggjohnson@state.mn.us. 

The Minnesota SHPO Archaeology and Historic/Architectural Survey Manuals can be found at 

https://mn.gov/admin/shpo/identification-evaluation/. 

 

Given the Governor's implementation of Stay Safe MN, SHPO staff will continue to work remotely and be 

available via phone and email, and the SHPO office will be closed to visitors and unable to accommodate in-

person research and deliveries. Mail is being delivered to the office via USPS, FedEx and UPS, however, staff 

have limited weekly access to sort and process mail. Our office will continue to take file search requests via 

DataRequestSHPO@state.mn.us. Check SHPO's webpage for the latest updates and we thank you for your 

continued patience. 

 

  

 

 

From: Joe Tenley <joe@wse.engineering>  

Sent: Wednesday, August 25, 2021 8:52 AM 

To: MN_MNIT_Data Request SHPO <DataRequestSHPO@state.mn.us> 

Cc: Jeffrey S Broberg <elbabroberg1@gmail.com> 

Subject: RE: Connelly Property Project Boundary 

 

 

To whom it may concern, 

  

Can someone take a look at this SHPO request for me.  This project has become urgent and I made the request three 

months ago on May 5th 2021.  Much gratitude and have a nice day ����   

  

WSE MASSEY Engineering Services Ltd. 

We put the Service into Engineering! 

  
Joseph Tenley 

Director of Environmental Services 

(m) 507-259-6573 

 
Autograph your work with excellence! 

  

From: Joe Tenley  

Sent: Wednesday, May 5, 2021 8:36 AM 

To: DataRequestSHPO@state.mn.us 

Subject: FW: Connelly Property Project Boundary 

  

  

 This message may be from an external email source. 
Do not select links or open attachments unless verified. Report all suspicious emails to Minnesota IT Services Security Operations Center. 
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Hi, 

  

I would like to request a SHPO request for Pavilion Estates located in the SW ¼ of Section 6, T106N, R14 W in Olmsted 

County, MN.  The proposed rural residential subdivision will create 10 residential lots on the existing 30-acre woodland 

property in the City of Rochester, MN.  Attached is the GPS shape file of the boundary,  Aerial photo of excising 

conditions and a GDP of the proposed development.  

  

WSE MASSEY Engineering Services Ltd. 

We put the Service into Engineering! 

  
Joseph Tenley 

Director of Environmental Services 

(m) 507-259-6573 

 
Autograph your work with excellence! 
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Joe Tenley  
 

10:56 AM (9 minutes ago) 
 

to me  

 
 

Initial SHPO Submittal  

  

WSE MASSEY Engineering Services Ltd. 

We put the Service into Engineering! 

  

Joseph Tenley 

Director of Environmental Services 

(m) 507-259-6573 

 

Autograph your work with excellence! 

  

From: Joe Tenley  

Sent: Wednesday, May 5, 2021 8:36 AM 

To: DataRequestSHPO@state.mn.us 

Subject: FW: Connelly Property Project Boundary 

  

  

Hi, 

  

I would like to request a SHPO request for Pavilion Estates located in the SW ¼ of Section 6, 

T106N, R14 W in Olmsted County, MN.  The proposed rural residential subdivision will create 

10 residential lots on the existing 30-acre woodland property in the City of Rochester, 
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MN.  Attached is the GPS shape file of the boundary,  Aerial photo of excising conditions and a 

GDP of the proposed development.  

  

WSE MASSEY Engineering Services Ltd. 

We put the Service into Engineering! 

  

Joseph Tenley 

Director of Environmental Services 

(m) 507-259-6573 

 

Autograph your work with excellence! 

  

  

... 

 

[Message clipped]  View entire message 

3 Attachments 
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Roger Ihrke  
 

Wed, Aug 25, 12:33 PM 
 

to me  

 
 

Not sure who is responsible to submit this to the SHPO.  I've never submitted anything to them 

so I'm not sure who is responsible. 

 

Roger 

---------- Forwarded message --------- 

From: GraggJohnson, Kelly (ADM) <kelly.graggjohnson@state.mn.us> 

Date: Wed, Aug 25, 2021 at 10:13 AM 

Subject: SHPO No. 2021-2584 EAW For Review - Pavilion Estates Subdivision 

To: David Meir <david@tcpamn.org> 

Cc: roger@tcpamn.org <roger@tcpamn.org> 

 

Good Morning, 

  

Here is the SHPO comment letter for this EAW.  In response to “Item 13 Historic Properties” in 

the EAW, I have searched our database and Environmental Review email InBox and we have no 

record of receiving a request for review for this project prior to receiving the EAW, nor am I 

seeing any follow up in this regard. All projects should be submitted to 

ENReviewSHPO@state.mn.us so Environmental Review staff can get them logged into our 

system and routed for review.  We apologize if there was a mix up on our end, but I’m not 

seeing that we received a Request for Review form through these channels.  

  

Best Regards,  

  

Kelly 

  

Kelly Gragg-Johnson (she/her/hers*) | Environmental Review Program Specialist 

State Historic Preservation Office 
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Minnesota Department of Administration 

50 Sherburne Avenue, Suite 203 

Saint Paul, Minnesota 55155 

(651) 201-3285 | kelly.graggjohnson@state.mn.us  

  

 

  

*Why this matters. 

  

The SHPO office is closed to visitors and unable to accommodate in-person research and deliveries. Mail is being 

delivered to the office via USPS, FedEx and UPS. Our office will continue to take file search requests via 

DataRequestSHPO@state.mn.us. Check SHPO's webpage for the latest updates and we thank you for your 

continued patience. 
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Appendix 6 

MNDNR Natural Heritage Information System Request 
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Appendix 7 

Proposers Response to Public Comments 

• Cover Letter 

• Citizen Comments – EAW is Adequate, no EIS 

• Citizen Comments – EIS requested 

• Reply to Attorneys Casey and Peter 

• Reply to Sierra Club and L Verize 

• Reply to State Agencies 

•  
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Blueline Environmental Advisors, PLLC 

Jeffrey S. Broberg, MNLPG, MA 

11596 Persons Dr, St. Charles, MN 5972 

507-273-4961, brobergbluelineadvisors2021@gmail.com 

September 7, 2021 

 

Mr. Roger Ihrke, Zoning Administrator 

TCPA/Rochester Township 

4111 11th Ave SW 

Rochester, MN 55904 

 

RE: Developers response to Public Comments for Pavilion Estates EAW 

In accordance with the authorization of the proposed Pavilion Estates the 

consulting team of Blueline Advisors, WSE Engineering and Xenops have sorted, 

reviewed, and commented on all of the public comments to the Pavilion EAW that 

have been posted on the Rochester Township website.  For the purposes of our 

review we sorted the comments into five categories: Citizen comments stating the 

EAW is adequate and does not require an Environmental Impact Statement, citizen 

comments requesting and EIS, professional and attorney comments by Tom Casey 

representing Friends of the Scientific and Natural Areas and Jim Peter representing 

Save the Rookery, comments by the Sierra Club and by local birder Lance Verize, 

and finally comments by Minnesota State Agencies.   

The comments are in two formats: citizen comments were reviewed and tabulated 

by subject that notes how many commentators made similar comments with our 

comments include in the table, and comments from the professionals and advocacy 

groups in a comment/response narrative form.  All comments are found in Exhibits 

A through E. 

It is important to note that additional design work has been completed and the 

project has reduced the tree clearing and grading from the originally proposed 17 

acres to less than six acres, substantially reducing the impact to the trees. 
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The public comments have a number of themes among those requesting an 

EIS. We have answered all these themes in the attached documents   

• There was a great deal of reliance on erroneous information and unsupported

claims by so-called experts and the advocacy groups about the Great Blue

Herons.

• An unsupported presumption that a complete review had not been conducted

for the EAW, or for land use approvals of Rochester Township and Olmsted

County.

• A theme that claimed personal values as the public interest that people

believe should take priority over property rights or the existing laws and

regulations that address environmental impacts.

• A theme that commentors are seeking to extend the reach of environmental

review and existing regulations as a shield and a sword to thwart landowner

rights, reverse longstanding land use regulations and polies, and impair the

administrative responsibilities of local government units.  There is an

attitude that any activity disturbing the forested parcel should hamper

normal land use activity.

• A general lack of recognition of the existing Regulations, Statutes,

Ordinances and Policies that address all the potential impacts of a suburban

development.

• A failure to recognize the presence of upland rookeries nearby, in abutting

Counties and over much of Minnesota.

• A failure to acknowledge the designation of all of the abutting land to the

west and to the north as an Urban Service area that would destroy any

ecological resources in the wooded parcels.

We have addressed every public comment. 

Under separate cover we are attaching an amended EAW, an amended Great Blue 

Heron report in Appendix II of the EAW and a proposed set of findings stating that 

the EAW is adequate, and the project does not risk significant environmental 

effects. 

Sincerely:

Jeffrey S. Broberg, LPG, MA 
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Pavilion Estates EAW 

Public Comments from Citizens: EAW is adequate, no EIS 

necessary 

Category A 

15 comments 

Proposer comment 

Type of 

comment 

Personal/specific 

Author 

credentials 

Local citizen 

Issue statement 

summary 

EAW is adequate. No EIS 

necessary 

Rookery is not 

unique – 8th St 

Rookery & was 

identified by 

recent 

observers and 

historically as 

far back as 

1997  

5 comments The Pavilion rookery is not unique, and it is not a unique situation for Great 

Blue Herons to nest in upland woodlands in proximity to wetland and shallow 

open water feeding sites. 

This comment is addressed in more detail in the Amended Appendix II. Great 

Blue Heron report 

No impact to 

wetlands, 

flooding, or 

increased 

1 comment The EAW petition requested analysis of impacts to wetlands, flooding, 

increased runoff and erosion.  These issues were adequately covered in 

sections of the report related to water resources.  Based on site investigations 

and the project design there are no wetlands outside of the protected 

floodway and shorelands.  Erosion and sedimentation will be controlled 

during construction 

A
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runoff or 

erosion. 

in compliance with the National Pollution Discharge Elimination System 

(NPDES) Stormwater Permit for Construction Site Activities.  In addition, the 

developer and future lot owners will provide stormwater rate control and 

sediment removal in landscape features in accordance with the Township 

review and approval of the grading plans for the shared roadway and for each 

individual lot.  The stormwater features must be constructed, stabilized and 

maintained in accordance with Rochester Township’s MS-4 NPDES Permit 

No impact to 

mussels,  

1 comment The MNDNR commented that impacts to mussels was unlikely if erosion and 

sediment control practices were in place.  It is worth noting that the 2017-18 

Cascade Creek Stream rechanneling and restoration project, located 

approximately 3500 feet down stream of Pavilion Estates did not encounter 

any mussels allowing for re-meandering the ditched stream. 

GBH common 

in the area & 

has adapted to 

surroundings,  

1 comment The Great Blue Heron is one of our most recognizable wading birds and is 

ubiquitous in the region known to occupy Olmsted and all the surrounding 

counties. 

This comment is addressed in more detail in the Amended Appendix II. Great 

Blue Heron report 

This is a 

property 

dispute with 

selfish 

neighbors 

4 comments The property dispute between Connelly/Pavilion and neighbors to the west M. 

Adamson and L. Segura are a matter of public record since the Land Use 

Amendment from Potential Suburban Land to Suburban Land was applied for 

in December of 2020.  Adamson requested and later demanded a driveway 

access to the Pavilion private road. Segura claimed a 9-foot error in the 

property line that favored Connelly.  The neighbors land disputes were 

resolved in favor of Connelly.  When the land disputes failed the neighbors 

went to District Court with a Temporary Restraining Order to not disturb the 

site or cut any trees.  During the trial text messages from Adamson revealed 

that he threatened to “call on the tree huggers and go to the press about the 

herons unless a driveway was granted.  Segura took a more activist approach 

and engaged friends and various contact to form the Save the Rookery Group 

to put pressure on local officials, to petition for an EAW and to threaten 

further legal action. 
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Special 

Concern. 

Developer has 

fulfilled all 

obligations & 

fits local 

development & 

is a thoughtful 

subdivision.  

5 comments The subject property was designated in the Olmsted County Land Use Plan as 

“Future Urban Service Area” and a 2020 Sewer extension study by the City of 

Rochester affirmed the future urban use.  The Sewer Study defined the urban 

density of up to 37 lots and defined the sewer pipe size needed to serve the 

land all the way to 60th Ave SW. 

   In 2020, the Township and landowner petitioned for a Land Use Plan 

Change (LUPA) to designate the area for “potential Suburban”.  The County 

Board unanimously approved the change on December 15, 2020). 

   In January 2021 the owner and developer submitted the final LUPA for a 

change from “Potential Suburban” to “Suburban” and submitted the required 

General Development Plan that detailed road connections, lot layout and site 

constraints.  The Suburban designation and GDP were approved on May 18 

,2021. 

   Upon hearing of the petition for an EAW the owner/developer volunteered 

to conduct the EAW. 

   Before development can commence the developer must get zoning 

approval, septic and well approval, grading plan and stormwater pollution 

prevention plan approval for the road and individual grading plans for each 

lot, Preliminary Plat, and the Final Plat. 

Landowners 

have property 

rights.  

1 comment The fee owner of the property has owned and maintained the property in their 

family for over 130 years and have followed all required regulations and paid 

all the taxes.  The owner has never been notified of public regulatory takings, 

nor been notified that any land feature, habitat or species would stop or impair 

development entitlements.   

   There is no basis for the Township, County or State to claim rights to the 

site or to take and occupy the land for any identified habitat or species. 

Rookery 

numbers 

overstated 

3 comments Bird nest observations are best made prior to spring leaf-out conditions.  The 

observation of Blueline Advisors in February 2021 cited approximate a dozen 

nests on the Connelly property and approximately as many on the neighboring 

two properties.  A later survey of bird nests by WSE found 15 nests on the 

Connelly site but were prohibited from surveying on the Adamson and Segura 
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properties.  Court Testimony from Adamson and Segura estimated a total of 

30 to 50 nests.  GBH observations were made at a distance confirming a small 

number of GBH using the Pavilion site in 2021 but in accordance with rules 

prohibiting disturbance of nesting birds no attempt was made to count the 

exact number of occupied nests.  Mr. M. Mumford met Mr. Broberg and the 

WEST Biologists on the day they were attempting observation and stated to 

Mr. Broberg that “It looks like the rookery is already abandoned”.  He later 

presented photographs at the Township Public input forum that showed four 

active nests on the Connelly property. 

   Peer reviewed academic literature on GBH’s show that the heron rookeries 

frequently contain many inactive nests from past years, in addition to 

currently active nests, as GBH in any given year may choose either to re-use 

old nests or build new ones.  In most observations of the Connelly rookery we 

reviewed, the rookeries was dominance of inactive nests. 

   The petitioner agrees with the commentor that the use of the rookery is 

overstated. The actual observations of birds at the Connelly 

Rookery do not support the numbers of birds or nests claimed by the 

commentor.  

   We believe that, like other rookeries, only a fraction of the nests observed in 

the winter are reused. 

Site previously 

logged; forest 

impact 

overstated 

1 comment According to Mr. Connelly, the site owner the site was a woodlot that was 

used by his family before 1900 for firewood and saw logs.  Connelly stated 

that his family members say the woods were historically logged twice by 

commercial logging companies who practiced selective harvest. 

   Connelly also notes that two open pastures: one in the floodplain along the 

south bank of Cascade Creek, and one in the middle of the slope existed on 

the site until domestic livestock were removed in the 1970’s and volunteer 

trees grew over the open pasture in the 1980’s. 

   The mixed forest has a variety of trees and a variety of ages of trees ranging 

from oak trees estimated to be 80-90 years old to young pioneer aspen and 

box elder trees.  The lower pasture became overgrown mostly with willow, 

box elder and aspen.  The upper pasture became overgrown with aspen and 

buckthorn. 
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EAW did use 

local bird 

expert  

1 comment The EAW employed local experts from Blueline Environmental Advisors and 

WSE Engineering.  Mr. Broberg is an environmental manager with Blueline 

and has over 40 years of experience with the Migratory Bird Treaty Act and 

the US Fish and Wildlife Service.  He has over 30 years of experience with 

protected bird regulations with the MNDNR including work with the 

Nongame program that evaluates habitat and designated added protected 

status to certain birds.  

     Going back to 1984 Mr. Broberg has been involved in Falconry Permitting 

and with regulations and permitting processes governing the taking of 

protected birds.  Since 1990 Mr. Broberg has consulted with parties faced 

with regulatory issues relating to taking protected birds and with 

environmental review of potential impact and need for mitigation for Large 

Wind Energy Systems in Minnesota. In addition, Mr. Broberg and his wife 

have observed, raised, rescued and cared for wild birds for over four decades.  

Ms. Broberg was a licensed falconer for 35 years.  Mr. Broberg is likely the 

only person working on the project that has handled Great Blue Herons and 

has direct experience with hatching and rearing wild birds. 

    WSE Engineering includes Land Planners, Engineers, Surveyors, GIS 

mapping experts, Certified Wetland Delineators, and environmental risk 

assessors. 

   The Western Ecosystems Technology, Inc. (WEST) office in Golden Valley 

Minnesota provided the services of a qualified biologist and bird expert who 

lives in Northfield Mn and works throughout the region. 

     Xenops LLC Principal, Caleb Gordan PhD is an ornithologist and is a 

nationally renowned bird expert with experience with colonial nesting birds. 

Birds and 

active nests 

already 

protected  

1 comment The Migratory Bird Treaty Act defines GBH as protected birds that are 

protected for intentional, or incidental taking.  The rules and regulations 

administered by the US Fish and Wildlife Services Office of Migratory Birds 

and Federal Enforcement officer.  The regulatory protections for migratory 

birds extend to their active nests, eggs and fledglings. 

GBH not 

Threatened, 

Endangered or 

2 comments GBH are not listed as Threatened or Endangered by Federal or State 

regulations.  The Herons are excluded from Minnesota’s list of Species of 

Greatest Conservation Need. 
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The following fourteen citizens commented on the EAW and stated that the EAW 

was adequate and no EIS was necessary.   

R. Roeser J Johnson N. Dennison E Baba-Lola P. Arnold

M AalSoll D. Evans K. Oehlke G. Strack M. Ask?

J. Wegman P. Stevens R. Mattison C. Gilmore Broberg 

presentation 

to Town 

Board 8/21 

Our analysis of the comments defined twelve separate issues. The top comment 

categories were: 

• The rookery is not unique to Pavilion Estates

• The site meets the criteria for suburban subdivision in Rochester Township

and the owner/developer have complied with and satisfied all development 

approval regulations and obligations. 

• This is nothing more than a property dispute between neighbors opposed to

development and the project proposers 

• The Pavilion Estates rookery numbers are overstated by Save the Rookery

and project opponents 
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Summary of Pavilion EAW Public Comments 

 Requesting EISBB 

Resident EIS requested 

Proposers’ response 

Type of 

comment 

Personal/specific 

Author 

credentials 

Local or regional 

citizens 

Issue statement EIS requested 

Upland 

woodland 

rookery is 

unique in MN 

14 comments This statement is incorrect and a repetition of erroneous statements by Carroll 

Henderson and Save the Rookery.  The specific comments to Casey and Peters cover 

the details of other upland rookeries known to exist in the area. 

GBH has 50% 

decline from 

1967-2017 

8 comments The cited decline in GBH lacks a historic context that does not consider the massive 

wetland losses that occurs across Minnesota before the Wetland Conservation Act 

(WCA) was passed in 1990-91.  Wetland loss and loss of primary feeding grounds is 

the greatest factor for GBH’s decline and most of the decline occurred before the 

WCA 

Important and 

beautiful birds 

to public 

8 comments This value statement is shared by many but does not confer any special protections for 

any birds that are not Federally, or State listed Threatened or Endangered Species, or 

State Species of Greatest Conservation Need.  The GBH does not trigger regulatory 

takings of private land due to the public being enamored with large wading birds. 

Birds will not 

survive 

disturbance. 

Running out of 

habitat 

3 comments This is not a verifiable statement and does not appear to be supported in State or 

Federal regulations or in academic research.  We believe that in the Rochester area 

primary feeding habitat, the limiting factor for GBH population health, is increasing 

with wetland and floodway protections, the proliferation of shallow stormwater ponds 

and the continuing creation of gravel pit lakes in the Cascade Creek, South Branch of 

the Zumbro and Salem Creek watersheds. 

Save wild 

areas. Preserve 

the area as a 

3 comments There are no provisions in local, state or federal law to require a private landowner or 

developer from protecting wild areas that are not known hosts to threatened or 

endangered species.  While it is a laudable goal to preserve and save wild areas 

conservation measures that preserve land through non-profits or through state or 

B
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gift to the next 

generation 

 

federal land acquisition are predicated on the will of willing landowners who wish to 

preserve land or sell it for conservation purposes. 

EAW is overly 

technical and 

full of jargon 

and does not 

focus on the 

problem 

 

5 comments The EAW format and standards of practice is to use language appropriate to land use 

development and environmental effects.  A large proportion of the population is 

unfamiliar with EAW’s, or the terms, jargon and details required to answer every 

element of the EAW. 

An economic 

gain to 

developer and 

loss to all 

others 

 

2 comments The landowner has the right to economic gains from a wide variety of landuse as long 

as the proposed uses are in keeping with Federal, State and Local standards, 

regulations and ordinances.  Comprehensive land use planning, as practiced by 

Olmsted County and by Rochester Township recognize the needs for public benefits 

and the proposed project has met or exceeded all the applicable standards for future 

development. 

 

    If individuals or public agencies wish to preserve areas or create public space that 

does not have threatened or endangered species, and does not have protected 

wetlands, floodways or other factors that impair or constrain development they must 

employ market forces and convince landowners to either be willing habitat protectors, 

or willing sellers. 

Lack of climate 

focus 

 

3 comments The project now proposes to preserve eleven of seventeen acres of woodlands as a 

positive measure of greenhouse gas sequestration.  Current building standards employ 

weatherization measures and use Energy Star appliances that cut energy use.  In 

addition, Downtown Rochester, and the trade centers to the north and south are less 

than five miles from the site, much closer than similar wooded sites in abutting 

Townships and County’s that are often over ten miles away from the employment and 

trade centers. (This factor is addressed in the Olmsted County Land Use Plan and 

CLUES modeling that addresses “fiscal energy” the costs for driving and 

infrastructure as a function of the distance from residents to job and trade centers.) 

   The close proximity to Rochester is a greenhouse reduction factor that was used as 

one of the justifications for the original high density Urban Service Area designation 
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by the City and by Olmsted County. As urban land as many as 37 families would 

make 30 times as many car trips and would trade the benefit of close proximity for a 

complete destruction of the wooded land to meet the density and development 

standards of the City. 

Don’t disturb 

untouched 

forest 

3 comments This is a value judgement that cannot be imposed on any private woodland owner. 

 

Past state assessments of the forests and other habitats in Olmsted County have never 

cited the Connelly property as a significant forest and have never provided these types 

of comments on the Olmsted County Land Use Plan or any individual development 

permits that we know of. 

EAW 

contradicts 

leading experts 

7 comments The EAW authors contend that the “leading experts” commenting on the rookery are 

wrong in many of their unsupported contentions.  The EAW and appendices prove 

that the Great Blue Heron is not unique in the Rochester area, or in similar woodland 

settings in SE Minnesota, the number of nesting birds and the significance of a few 

nesting pairs on a little more than an acre of land has greatly been exaggerated 

Significant 

nesting site for 

decades 

3 comments There are no independently verifiable accounts of historic nesting except Connelly, 

the landowner and neighbors Adamson and Segura.  The public comments are not 

supported by any independent observations. 

EAW did not 

have access to 

nesting site 

while active 

making it 

incomplete 

1 comment This is true. Due to the desire not to disturb the birds the landowner and their 

attorneys advised not approaching closer than 300 feet of the nearest nests.  Segura, 

the neighbor with a house within 150 feet of the nearest nest refused to allow the 

applicants consultant to enter their land.  Private comments made to Broberg from a 

local wildlife photographer with access to the Segura and Adamson land indicated 

that he thought the “rookery had already been abandoned” and he later showed 

photographs of only four active nests on the Connelly property. 

Need local 

input on forest, 

wildlife, 

ecology and 

ornithology 

1 comment Local input has been used in Olmsted County and Rochester Township at every level 

of landuse permitting and approval.  The Olmsted County General Landuse Plan 

completes a Comprehensive Land Use Model with 19 significant factors to define the 

acceptable land uses for the site and for all property in the County. 

   As far as we know there were no interested commentators in the Public Hearings on 

the original Land Use Plan Amendment. 
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Out of state 

experts ignored 

negative 

impacts 

2 comments The experts were from Minnesota or directed by Minnesotans.  All the comments 

were addressed and did not identify any significant environmental effects that would 

require an EIS 

EAW not 

adequate to 

address 

ecological 

integrity 

2 comments The ecological integrity of the site was reviewed in the Great Blue Heron documents 

in Appendix II.  The EAWS assessments about ecological integrity was based on the 

published data from qualified experts at the MNDNR and the individuals and groups 

that conducted and provided data for the County Biological Survey, Minnesota’s 

Natural Heritage Information Systems, the State Watershed Health Assessment Tool 

and by the Future or Wildlife Assessments cited in the EAW. Figures of these 

assessment are included in the Figures, Appendix I and Appendix II of the EAW. 

Would be 

appropriate for 

a SNA 

2 comments This is a personal value judgement that is not supported by any actions by the 

MNDNR indicating that the site might be eligible for State acquisition for a Scientific 

and Natural Area. 

  Mr. Broberg of Blueline Advisors formerly served for over ten years on the 

Minnesota Legislative Citizen Advisory Commission that provided annual funding to 

non-profit organizations and the MNDNR for SNA and State land acquisition for 

conservation purposes.  In his decade of experience the MNDNR maintains a priority 

list of eligible sites, from willing seller, who have special habitat or natural features 

and are willing to sell to the non-profits or the state of Minnesota.  The Connelly 

property is not on the current priority list being reviewed for current funding and 

without being on any MNDNR priority list any future funding from the 

Environmental Trust Fund is unlikely according to Broberg. 

…It should also be noted that any acquisition by the State of Minnesota for an SNA, 

Parks, Forest Land or Wildlife/Aquatic Management Areas must be approved by the 

Township and by the County once an owner has agreed to sell the land to the State.  

Local government units can veto land sales to the State. 

Nesting area is 

sensitive all the 

time 

2 comments Protected active nests are specifically defined from the time mating activity begins 

until the fledglings are no longer dependent on the nests according to the Migratory 

Brid Treaty Act.  The commentators appear to be unaware of the MBTA and the 

provision to protect active nest of migratory birds. 

Public interest 

outweighs 

2 comments This is a value judgement that cannot be imposed by government action in the 

absence of threatened or endangered species or specific site hazards.  Land protection 
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private 

interests 

cannot be dictated by the public in the absence of market conditions and the rights of 

landowners. 

There are more 

suitable areas 

for 

development 

6 comments This too is a value judgement by the commentators who deny the reality that the City 

of Rochester had formerly determined that the site was most suitable for high density 

urban development that would require extensive land clearing and almost complete 

removal of all of the trees. 

   The argument about suitable development sites is reviewed in the Olmsted County 

General Land Use plan that recognizes the competing interests of agriculture, forestry, 

suburban or urban development resource extraction of woodland and mineral. 

   The County Board and Township Board have approved Suburban development for 

the site.  

EAW does not 

have a 

comprehensive 

or integrated 

view of forests, 

waters, plants, 

animals, health, 

education or 

sustainability 

goals of the 

community. 

5 comments The project proposals have addressed all state, County and Township concerns and 

have received Suburban and General Development Plan approval after exhaustive 

analysis by County and Township Staff and elected officials.   

   The Olmsted County General Land Use plan requires an integrated approach to 

define suitability for Natural Resource Protection and for Suburban and Urban land. 

Rookery = 

canary in a 

mine 

1 comment This is a value judgement unsupported by any observation or verifiable studies. 

Allow state to 

buy at fair 

market value 

1 comment This comment recognizes the reality of the options at hand.  The government cannot 

condemn or take the land and can only acquire the property through negotiated with a 

willing seller at an agreed price.   

   To date there are no verified or recorded purchase agreements for the land from 

conservation interests. 

I enjoy the 

birds 

1 comment A personal value judgement shared by many, including the landowner. 
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Development 

affects many 

species 

3 comments The impact on species is an element of land use that saved this area from urban 

development.  Negating the Urban Service Area favored by the City of Rochester, and  

allowing a suburban development that only clears 6 acres of trees to create ten 

homesites will affect many fewer species than high density urban development.. 

Development 

bad for surface 

water, need 

berms and 

SWPPP 

2 comments The owner/developer acknowledge the need for stormwater management permits and 

best practices during construction and after development.  The stormwater and 

protection of the impaired Cascade Creek are regulated by the National Pollution 

Discharge Elimination System permits and the Rochester Township MS-4 Stormwater 

permits.  All grading and erosion control plans must be developed by qualified 

Professional Engineers and must be reviewed and approved by Township engineers  

Need a change 

in 

environmental 

attitudes 

2 comments These values are best addressed during the development of County Land Use Plans, 

Township Development Plans and State Legislation and Policy.  Development review 

and Environmental Assessment Worksheets are not the appropriate forum or 

regulatory vehicle to impose a change in environmental values. 

 

EAW lacks 

review of 

options, 

redesign plans 

5 comments The development options were clearly stated in the EAW: the land was formerly 

designated as a Future Urban Service Area and at the request of the landowner and the 

Township was changed to Suburban Development. 

   The current landowner has maintained the parcel for almost three decades and the 

land has been in the family for 130 years and the current owner has decided it is time 

to sell the land. 

   The more detailed design of the roadway and lots has reduced forest clearing from a 

proposed 17 acres to less than six acres. 

Develop when 

birds not 

nesting 

1 comment This is the exact requirements of the Migratory Brid Treaty Act that has strict liability 

for noncompliance. 

Streetlight and 

noise are 

disturbing 

1 comment Initial construction noise will be pulsed in short periods.  After development 

household noise from maintenance, recreation and daily activities will be present. 

   There will be no street lighting and covenants for the Homeowners Association can 

address appropriate downcast lighting for the homes and yards. 

Require tree 

replacement 

1 comment This too is a personal value judgement that is not addressed in County, City or 

Township Ordinance. There is no tree preservation ordinance adopted by these 

governmental agencies. 
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Development 

should await 

city utilities 

1 comment Urban development has a much greater environmental impact than suburban 

development.  Awaiting city sewer would perhaps eliminate 1.5 acres of land clearing 

for septic systems but would require almost complete land clearing and grading to 

meet the required street grades, stormwater features and high density home sites. 

Soil samples 

during non-

drought year 

needed 

1 comment Soil samples were not conducted during a drought. 

Plant survey is 

needed 

1 comment This is a personal value judgement that is not supported by development standards or 

by State, County or Local Ordinances. 

8th street 

rookery is 

irrelevant, not 

part of the 

review 

1 comment The 8th street rookery is pertinent because so many commentators believe the false 

narrative that the Pavilion rookery is unique in the area.   Direct recent observation 

and historical records show Great Blue Herons have nested at different sites around 

Rochester for decades. 

Rookery 

survey was 

after birds had 

fledged 

1 comment This is incorrect.  The observations in June and July included observation of 

incubating birds and parents feeding fledglings at the 8th Street Rookery at the same 

time a breeding activity was observed from a distance on the Pavilion rookery. 

How long since 

site was last 

disturbed 

1 comment According to Connelly family history the area was originally used as a woodlot to 

supply firewood and saw logs and as a fenced wooded pasture.  It has been noted by 

Connelly that the site has been selectively logged by commercial twice since 1900.  

The stumps of logs are still visible on the site. 

   Two areas measuring a little more than five acres where open pasture before the 

livestock was removed from the site in the 1970s.  The open area in the floodplain, 

along Cascade and the open field on the east in the middle of the slope were allowed 

to regrow with pioneer trees dominated by willow, box elder and aspen on the 

floodplain and by aspen in the upland pasture. 

Must move 

beyond 

economics and 

building tax 

base 

2 comments This is a personal value judgement that is not supported by development standards, 

regulations or policies of the State of Minnesota, Olmsted County or Rochester 

Township. 
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Rochester can 

do better 

1 comment This is once again a personal value judgement that is not shared by the 

owner/developer who firmly believe that they are providing diverse and valuable 

opportunities for housing. 

C. Hutchens B Ehlers K Adams J Halverson M Keenan 

Yohan J Chucker H Absah A Mateic K Eberhard 

P Clause D & E Butterfass K Kirkpatrik M Vlazny S Valvoda-Swanson 

Dick Estry A Williams M McGinnis R & S Olsen Dr. Molrgan Miller 

P & L Luetmer C & J Neimeyer M Koutnik E Matteson L & A Steinkraus 

K Lincoln B Hudson S Hylwa M Luetmer R & B Zarwell 

A Hevener J Weiss S Hausken H & L Smith A Mattson 

J Hick E Goode S Troutman A Weinman A Sander 

M Cormack J Rogers A Morse M Victor L Russell 

245



D & D Smyrk Mona L Burns S Kee R Taylor 

F Sandok C Worisek M Schannach H Lambeau S Szuchs 

M Shabestari K Ryan S Solberg B Bellville V Spake 

M Friessen R Friedhoff J Vitek C Hutchens S Ehlers 

G & D Bonde 

Our analysis of the comments defined 37 separate issues. The top comment categories were: 

• The rookery is unique.

• The Great Blue Heron is in decline

• GBH is a beautify and important bird

• EAW contradicts leading experts

• There are more suitable sites for development

• EAW is too technical and full of jargon

• EAW lacks an alternative analysis

WE have addressed all of these comments and amended the EAW with our response when appropriate. 
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Pavilion Estates EAW – Responses to Public Comments related to 

Biodiversity Issues 

Caleb Gordon, Xenops Environmental, LLC 2 September 2021 

Overview: This document contains written responses prepared by Caleb Gordon, 

to selected public comments on the Pavilion Estates EAW. Selected portions of 

four individual comments are reproduced in this document, along with written 

responses interspersed in the text of the comment. These four individual comments 

were directed by Jeffrey Broberg to Caleb Gordon for response because of the 

biological nature of the comments. Only the biology-related parts of these 

comments are reproduced and addressed with written response in this document. 

Note that two of these comments are prepared by attorneys and contain comments 

of other individuals inside them as “exhibits.” 

Public Comments and Responses prepared by Caleb Gordon: 

Public Comment #1: “Environmental Attorney.” Letter dated August 20, 2021 

from Thomas E. Casey, including the comments of Mr. Carrol L. Henderson, 

included as exhibit 1 

Comment (pg. 6 of 12, also see parallel comment on pg.10 of 12, citing C. 

Henderson letter in support of triggering the ‘irreversibility’ criterion for an EIS): 

1. “…type, extent, and irreversibility of environmental effects.” … Once the trees

are cut, the damage is irreversible.

Response: The impact has to pass a “significance” standard in order for the 

irreversibility to trigger an EIS. It is not illegal to cut forests or trees. The 

significance standard is not met in this case (see below). 

Comment (pg. 6 of 12, also see parallel comment on pg. 11 of 12, citing C. 

Henderson letter in support of triggering the ‘cumulative effects’ criterion for an 

EIS): 2. “…cumulative potential effects of related or anticipated future projects.” 

…approval of this project can only stimulate further development of the area, 

along with accompanying environmental degradation. 

Response: The most authoritative and robust framework for considering the 

cumulative potential effects of the proposed project, as well as related or 

C

Casey and Peters
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anticipated future projects is the Olmsted County General Land Use Plan 

1995 and related 2014 and 2019 amendments1, and in the associated 

Ordinances and Regulations administered by Rochester Township and the 

City of Rochester. The County framework relies on the “Community Profile” 

and the County has relied on staff review of development projects, referral 

comments from State and Local Government Units and the use of a GIS-

based Landuse Model; the Land Use Evaluation System (CLUES) Model that 

scores, aggregates assesses and compares.  The Clues Model assesses and 

assigns scores to 19 land use factors outlined below.2 

• Investment Score including:

o Agricultural and Forested Land Cover Score

o Feedlot Investment Score

o Public Resource Investment Score

o Mineral Extraction Investment score.

• Potential Resource Investment Score including

o Crop productivity score

o Productive Forested Soils Score

o Productive Pasture Soils Score

o Large Wind Energy Potential Score

o Aggregate Extraction Potential Score

• Natural Resource Score including:

o Plant and Wildlife Corridors Score

o Groundwater Wetland Score

o Plant and Wildlife Habitat Score

o Karst Geology Score

• Suburban Development Score including:

1 Olmsted County General Landuse Plan, 1995 and 2014 and 2019 Amendments 
2 Olmsted County General Land Use Plan, Amended 2014 and 2019, CLUES Model dix A 
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o Amenity Score

▪ Slope amenity score

▪ Wooded amenity score

▪ Water amenity score

o Fiscal/Energy Impacts Score including

o Rural and suburban density score

o Proximity to Major Employment Center Score

• Urban Service Area Score.

• Composite CLUES Score.

The comprehensive framework considers all of the factors detailed in the 

EAW including plant and wildlife habitat, wildlife corridors, forests water 

resources including wetlands, streams and rivers and develops relative scores 

for suburban development, urban services and a composite CLUES score used 

to help define future growth and land use  

In 2021 the subject property land use of Future Urban Service Area was 

assessed and approved after the staff used their knowledge and experience, 

assessed the CLUES Model, based on referral comments including comments 

from the MNDNR and the City of Rochester, and citizen testimony.   

The project was reviewed at Public Hearings at the Rochester Planning 

Commission and Township Board, at the Olmsted County Planning Advisory 

Committee and the Olmsted County with the was removed from the Urban 

Service Area and designated to be suitable for suburban development and 

compatible with abutting land use. Both Rochester Township and Olmsted 

County Board considered multiple factors related to the compatibility and 

cumulative impacts and approved the Land Use Amendment from Urban 

Service Area to Suburban and approved the Pavilion GDP showing a private 

road on the west side connecting to an existing Township Street and including 

10 suburban lots. 

Not only is the proposed development aligned with the Land Use Plan, it will 

result in a far lower density development, with much greater preservation of 

existing tree cover, than would higher density urban developments 
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permissible under the Urban Service Area framework. Therefore, the 

proposed development does not trigger an EIS under unknown or 

unanticipated ‘cumulative effects’ criterion. 

Comment (pg. 7 of 12, also see parallel comment on pg. 11 of 12, citing C. 

Henderson letter in support of triggering the ‘regulatory gap’ criterion for an EIS): 

3. “…the extent to which the environmental effects are subject to mitigation by

ongoing public regulatory authority.” …The EAW has not demonstrated – nor is

there any other evidence – that any regulatory authority has the power to mitigate

damages to the Rochester Great Blue Heron Rookery.

Response: The USFWS has regulatory authority for the enforcement of the 

Migratory Bird Treaty Act (MBTA), which protects Great Blue Herons, as 

well as 1,092 other species of native, non-game birds in the United States. 

Potential impacts to Great Blue Herons have already been protected for 

decades by the landowner and proposed to be mitigated by the 

landowner/developer in the proposed project plan, all in accordance with the 

MBTA. There is also a variety of environmental regulations and protections 

given to valued natural resources within the State of Minnesota under the 

Minnesota Environmental Responsibility Act (MERA) and other regulatory 

statutes that cover the Great Blue Heron and the subject property. While we 

acknowledge that the Project does not violate any state environmental 

regulations of protections, we do not acknowledge the existence of any 

regulatory, or mitigation “gap.” It is not the case that no regulatory 

authorities have the power to mitigate environmental damages either to the 

Heron or the subject property. Federal mitigation requirements have been 

triggered and addressed. At the State level, the existing regulatory 

mechanisms that would require mitigation of impacts have not been triggered 

in this case. Therefore, the Project does not trigger the need for an EIS under 

the “mitigation” criterion. 

Comment (pg. 7 of 12, also see parallel comment on pg. 11 of 12, citing C. 

Henderson letter in support of triggering the ‘anticipated and controlled’ criterion 

for an EIS): 4. “…the extent to which the environmental effects can be anticipated 

and controlled as a result of other available environmental studies undertaken by 

public agencies or the project proposer, including other EISs.” No other 

environmental studies on the environmental impacts of the proposed project 

presently exist or are currently planned by a public agency or the developer. 
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Response: This criterion centers on ‘the extent to which the environmental 

effects can be anticipated and controlled.’ It is not intended, and should not be 

interpreted as a requirement for public agencies or developers to conduct 

“other environmental studies” for every proposed development project. In the 

case of the proposed development, the land use and environmental effects can 

be anticipated and controlled based on existing information summarized 

within the EAW. The County and the Township regulate, permit and enforce 

standards that control both landuse and potential environmental impacts. 

Therefore, an EIS is not triggered under the “anticipated and controlled” 

criterion. 

Comment (pg. 8 of 12): In addition, the EAW is incomplete without stating the 

best date and methodology to adequately survey for the rusty patched bumble bees 

(RPBB), the first bee in the continental United States to be listed as “endangered” 

under the federal Endangered Species Act. Certainly, an adequate survey for RPBB 

cannot occur within the next 30 days for areas directly or indirectly impacted by 

this project. Thus, an EIS is the only option. 

Response: According to the USFWS1, the RPBB is a species of “grasslands 

and tallgrass prairies,” whose decline in the US has been caused by large-scale 

habitat conversion of the tallgrass prairies of the upper Midwest, as well as 

increases in the use of pesticides, loss of crop diversity, and loss of hedgerows 

wrought by agricultural practices. The subject property is forested, hence it 

will not result in the conversion of any RPBB habitat, and the proposed 

project has no relation to agricultural practices, which is the other principal 

threat to the RPBB. It is preposterous to suggest that the proposed 

development triggers a need for an EIS due to potential to impact the RPBB.  

If so, it would presumably also be true for any proposed residential 

development project in the upper midwestern United States. 

The proposer has noted in their response to the MNDNR that they will follow 

MNDNR recommendations that landscape plantings and rain gardens employ 

native plants preferred by the bumble bees 

Comment (pg. 10 of 12): In other words, Judge King acknowledges the significant 

environmental impact of the proposed development. 

Response: First, Judge King’s words in her June 25, 2021 decision to deny the 

temporary injunction requested by some opponent of the proposed project 

speak for themselves, and it is inappropriate for Mr. Casey to rephrase them 
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in any way. Second, the commenter’s assertion that Judge King’s decision 

acknowledged “significant environmental impact” is not accurate. The 

quotation from this decision referenced in this comment refers to the fact that 

by removing the trees during the winter season, when1 

https://www.fws.gov/midwest/endangered/insects/rpbb/factsheetrpbb.html 

accessed 31 August, 2021 the Great Blue Herons are not present in the subject 

rookery, the project will effectively mitigate potential impacts to the Great 

Blue Heron in compliance with the Federal Migratory Bird Treaty Act. 

The Court denied the realtors request for a Temporary Restraining Order 

citing the priority of the Federal Migratory Bird Treaty Act. 

NOTE: From here down we are addressing Mr. Casey’s public comment that 

includes the testimony of Carrol L. Henderson as Exhibit 1, and with its own 

internal pagination) 

Comment (pg.1 of 9): Unique qualities of the Rochester Great Blue Heron Rookery 

Response: Mr. Henderson describes 3 specific qualities that, in his opinion, 

render the subject rookery to be “unique.” However, there is no reference to 

any law or regulation defining “uniqueness” as the pertinent standard for 

triggering an EIS, mitigation, or anything else. Even though the occurrence 

and observation of an upland forested rookery may be “unique” to Mr. 

Henderson there are numerous records and current observations by 

individuals, and by the MNDNR of other upland rookeries in the Rochester 

area and surrounding counties. 

Everything in nature is, in some way, unique, but that is beside the point of 

the current proceeding that must consider whether the proposed development 

is likely to generate significant environmental impacts, which would trigger 

the need for an EIS. Both State and Federal Agencies have never claimed 

Great Blue Heron rookeries as unique or requiring protection due to 

significant effects.  Therefor the key question is not whether there are any 

biological resources within the area that could be construed as “unique” in 

some way, it is to determine whether there has been adequate consideration 

and mitigation to avoid significant environmental effects. 

Comment (pg.1 of 9): There were 90 great blue heron colonies identified during 

Minnesota’s statewide Breeding Bird Atlas survey, conducted from 2009-2013. 

However this colony was not identified in that survey effort because of its secluded 
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location. It is in a tract of hilly upland mature hardwood forest two miles west of 

Rochester, Minnesota. 

Response: We fully agree with the assertions in this part of the comment, and 

we note that this illustrates a critical point vis a vis the “uniqueness” of the 

subject Great Blue Heron rookery. In this comment, Mr. Henderson has 

illustrated that Minnesota’s statewide Breeding Bird Atlas (MNBBA) survey 

conducted from 2009-2013 did not find all of the Great Blue Heron (GBH) 

colonies in the state. He rightly points out that the subject colony was one 

specific colony that was not identified within that particular survey effort.  

We also agree with his suggestion for why this colony was not included within 

that effort: because of its location in an upland forest and because of the 

difficulty of identifying hidden rookeries in the wooded uplands compared to 

identifying rookeries on islands or over open water.  

The reason that the subject colony’s upland forest location was excluded from 

the MNBBA survey is because that survey, as all systematic surveys of Great 

Blue Heron rookery locations in Minnesota that have been conducted to date, 

have been focused on “traditional” GBH rookery locations, in stands of trees 

located on islands or within, or in close proximity to rivers, large wetlands, 

and water bodies.  

We do not dispute Mr. Henderson’s credentials or experience with GBH, or 

with past survey efforts for GBH rookeries in Minnesota, but we must stress 

that if existing survey efforts for GBH rookeries in Minnesota have 

systematically excluded upland habitats, then there is no basis to say that the 

existence of this one GBH rookery in an upland habitat is “ unique”. Upland 

habitats within Minnesota have never been systematically surveyed for GBH 

rookeries. Focusing a GBH nest survey effort on wetland habitats is 

understandable in Minnesota, where so much of the state is covered by lakes 

and wetlands. However, southern Minnesota is different. It’s not lake country, 

over 80 % of wetlands have been lost and remaining wetlands are small and 

isolated, but it still has stream, stormwater basins, protected riparian 

floodways, and Great Blue Herons. That’s because GBH are knowns to 

commonly nest in upland wooded habitats, particularly in landscapes that are 

not dominated by lakes and wetlands, as evidenced by several studies of GBH 

nesting habitats in nearby states, cited within the EAW. In Ohio and western 

Pennsylvania, 5 of 19 (26%) of the GBH rookeries included within the study 
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of Carlson and McClean (1996) were located in upland woods, while in 

Illinois, 6 of 29 (21%) GBH rookeries within the study of Gibbs and Kinkel 

(1997) were located in upland forests. GBH establishing rookeries in upland 

woodland sites is not unusual or unique from a biological perspective. It is 

presumably unique in Mr. Henderson’s experience only because the survey 

efforts with which he is familiar systematically excluded upland habitats. His 

assertion is therefore based on an absence of evidence, rather than any 

evidence of absence of upland rookeries. 

Comment (pg. 1 of 9): The Rochester Rookery is unique because it is the only 

verified DISJUNCT great blue heron colony in Minnesota; that is, the colony is 

NOT adjacent to a significant body of water like a major lake, river, or beaver 

pond. 

Response: As described in response to the previous comment, this assertion is 

misleading because statewide GBH breeding survey efforts conducted to date 

have only searched for such colonies in locations adjacent to significant water 

bodies, such as major lakes, rivers, or beaver ponds. Therefore, the scarcity of 

known locations of GBH rookeries known to Henderson in upland forest 

habitats similar to the subject rookery cannot be taken as evidence that GBH 

nesting within such habitat is, in any way, unusual or unique. 

Furthermore, just within Olmsted County, Mr. Henderson’s statement can be 

shown to be false, as at least three other current or recent historical GBH 

rookeries located within upland habitats are known, including the “8th street 

rookery,” located approximately 0.5 miles east of the subject rookery, the 

Mayo Woodlands colony, described by multiple local area residents during 

the County Board hearings for the Connelly LUPA, and the rookery in 

southern Rock Dell township, located roughly 11.5 miles SSW of the subject 

property, and documented within the 1997 Olmsted County Biological Survey, 

as referenced in the EAW.  

In neighboring Fillmore County, we are aware of at least one currently active 

GBH rookery located within upland, forested habitat. This rookery is located 

on Heron Road five miles north of Preston, MN in Carrolton Township, 34 

miles southeast of the subject property. The presence of this rookery was 

opportunistically discovered by J. Broberg in a chance personal conversation 

with a local area resident, and subsequently confirmed active in the 2019 and 

2021 breeding seasons by J. Broberg, who visited the site and was informed by 
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nearby landowners that the long-persisting GBH rookery was the reason why 

the road is named “Heron Road.”  

The existence of these three additional upland GBH colonies in Olmsted and 

Fillmore counties establishes that the Connelly rookery is not unique in 

Rochester or in nearby Counties.  

Mr. Henderson’s comments indicate that prior to reading project documents 

this spring, he was not aware of the existence of the nearby 8th street rookery. 

His assertion that the Connelly rookery is unique in the State of Minnesota in 

being located in upland wooded habitat, suggests that he is not aware of the 

existence of the Mayo Woodlands, Rock Dell Township, or Heron Road 

rookeries either. 

Just because Mr. Henderson was not aware of them, does not mean that they 

don’t exist. 

Comment (pg. 3 of 9): The contractors for the developers misinterpreted data that 

was collected by the Minnesota Breeding Bird Atlas project and assumed that 

every sighting of a Great Blue Heron in Minnesota from 2009 through 2013 was a 

great blue heron site (rookery) 

Response: This assertion is false. The preparers of appendix 2 of the EAW 

(the GBH report) were well aware of the nature and limitations of the 

MNBBA data, as a function of the survey protocol, including the fact that all 

sightings do not indicate the locations of rookeries, as indicated by the 

following quote from the GBH report (pg. 10) “While GBH locations 

(“probable” and “confirmed” – blue dots in Figure 5) appear to be relatively 

sparse compared with observations of individual GBH (green dots in Figure 

5), it is important to note that the MNBBA surveys consisted of 10 minute 

point counts to document presence of all bird species, and did not include any 

focused searches for nests or nesting colonies of GBH or any other species.” 

The interpretation of MNBBA data within the GBH report is scientifically 

justified on the basis of the data, and limited to the inferences that 1) GBH are 

virtually ubiquitous in the State during the breeding season (recorded in every 

county), and 2 the “confirmed” or “probable” breeding locations of GBH 

documented in the MNBBA are likely to under-represent the actual 

distribution of GBH rookeries in the state, as the MNBBA field protocol did 

not include any rookery search effort. 
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Comment (pg. 3 of 9): There was also significant exaggeration about the Great 

Blue Heron occurrence data that was collected by Minnesota DNR Minnesota 

County Biological Survey ornithologists in 1997 and Minnesota Biological Survey 

ornithologists in 2014. DNR MBS published a map of their occurrences for Great 

Blue Herons. The map designated sites where Great Blue Herons were observed, 

but the purpose of the survey was not to identify Great Blue Heron 

colonies/rookeries. 

Response: We agree that the purpose of these survey efforts was not to 

identify Great Blue Heron colonies/rookeries. In fact, the lack of systematic 

surveys of upland habitats for GBH rookery locations within Minnesota, to 

date, is a very important factor to consider in determining the uniqueness or 

biological significance of the subject colony.  

We also agree that the discussion of the 2014 MBS data within the GBH 

report was not entirely clear about the distinction between direct, and indirect 

evidence of GBH breeding based on the Survey results, and we have edited the 

language of the report accordingly to clarify this distinction. However, we are 

aware of the nature of the MBS data, and we do not agree that the GBH 

report contains any exaggeration. According to the MNDNR – MBS website 

(accessed 1 September, 2021), “mapped records meet at least the minimum 

breeding criteria described.” In other words, while the red dots representing 

documented records of GBH in their map (reproduced in the GBH report as 

Figure 6), do not represent direct evidence of specific GBH rookery locations, 

they do represent indirect evidence of GBH breeding nearby, as these 

observations were gathered exclusively during the breeding season (late May-

June) for the express purpose of documenting breeding activity of bird species 

that breed within Minnesota, and all of the observations met minimum 

requirements indicative of breeding activity. Therefore, the very widespread 

distribution of GBH records indicative of breeding activity documented 

through the MBS effort (recorded in all but 4 MN counties), as well as the 

MNBBA effort (recorded in all MN counties) is justifiably interpreted in the 

EAW as evidence of widespread, if not virtually ubiquitous GBH breeding 

activity within the State. 

Later in Mr. Henderson’s comment, he refers to any upland GBH colony in 

the State of Minnesota other than the Connelly Rookery as “imaginary 

rookeries.” In earlier responses and other documents on the record, we have 
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demonstrated the existence of at least three upland GBH rookeries in addition 

to the Connelly Rookery in Olmsted County (8th Street, Rock Dell Township, 

and Mayo Woodlands rookeries), and a fourth additional upland rookery in 

Fillmore County (Heron Road Rookery). These four GBH rookeries are not 

imaginary, but neither are the myriad additional upland rookeries that can be 

logically presumed to exist virtually throughout the non-lake-country portion 

of Minnesota, on the basis of evidence gathered through the MBS and 

MNBBA surveys, just as GBH rookeries in such habitats are widely 

distributed throughout Northern Illinois (Gibbs and Kinkel 1997) and eastern 

Ohio/western Pennsylvania (Carlson and McClean 1995) where they have 

been more systematically surveyed to identify all GBH nesting habitat.  

We acknowledge Mr. Henderson’s impressive career credentials as a wildlife 

biologist in the State of Minnesota, as well as the breadth and depth of his 

knowledge regarding past colonial waterbird surveys in the State, which have 

been focused on wetland and riparian habitats. However, Mr. Henderson’s 

suggestion that the Connelly Rookery is unique in the State of Minnesota for 

being located in wooded, upland habitat is erroneous, and it is based on the 

historical exclusion of upland habitats from GBH rookery survey efforts, as 

well as his personal lack of familiarity with the existing data on GBH colonies 

in wooded upland habitats in Olmsted and surrounding counties. 

Comment (pg. 4 of 9): The Blueline-Xenops Report (pg. 11-15) inaccurately 

states on page 15 that Great Blue Herons were nesting in counties, like Fillmore, 

where there are no documented or known Great Blue Heron colonies. 

Response: As described above, we are aware of at least one GBH colony in 

Fillmore County, a long- persisting GBH colony in forested upland habitat, 

still active in 2021, located in Carrolton Township of Fillmore County on 

Heron Road (the “Heron Road Rookery”). However, in the absence of any 

systematic surveys for GBH rookeries in upland habitats, the scarcity of 

documented or known Great Blue Heron colonies in upland- dominated 

portions of the State, such as Olmsted and Fillmore counties, cannot be 

justifiably interpreted as evidence that such colonies don’t exist. We would 

suggest that a better indication of the extent of likely GBH breeding within 

Fillmore County are the 5 MBS records for GBH scattered throughout the 

county (EAW Appendix 2, Figure 6), as well as numerous GBH records 
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throughout Fillmore County gathered through the MNBBA (EAW Appendix 

2, Figure 5), indicative of breeding activity nearby. 

Comment (pg. 4-5 of 9): I have reviewed the data collected for Great Blue Heron 

colonies from 1977 through 1983 for Olmsted and Fillmore counties. There were 

NO colonies of Great Blue Herons reported for Olmsted County during that period. 

Response: Mr. Henderson is mistaken that his limited review of older data 

proves there are no Great Blue Heron colonies.  The 1997 County Biological 

Survey (CBS) map for Olmsted County clearly indicates the locations of two 

Great Blue Heron colonies in the County: the 8th street rookery, and the Rock 

Dell Township Rookery, as referenced in the EAW and commented earlier. 

The CBS map for Fillmore County unfortunately uses the same symbology for 

colonial waterbird colonies and bat aggregations, hence we are not certain of 

exactly how many GBH rookeries were documented in the CBS for Fillmore 

County, but presumably there was at least one, and we have earlier 

commented on the historical and current activity of the “Heron Road 

Rookery,” in Fillmore County. 

Comment (pg. 7-8 of 9): Great Blue Herons in Decline – an EAW Oversight 

Response:  In this section of Mr. Henderson’s comment, he presents historical 

data from the US Breeding Bird Survey on population trends of GBH in the 

State of Minnesota for the period from 1967 to 2018, along with speculation 

regarding the future population and listed status of GBH in the State. We do 

not dispute the data cited by Mr. Henderson.  

We note that Mr. Henderson does not mention the timeline for the declines of 

Great Blue Herons relative to the massive wetland loss in the region before 

1991 and the passage of Minnesota’s Wetland Conservation Act.  We also 

claim that it is the current status of the GBH in Minnesota, not some 

unknowable speculative future status that is relevant to the current 

proceeding. The State of Minnesota has three levels of elevated listed status 

for classifying species as warranting of special protections or conservation 

need2, as follows: Endangered (species that are “threatened with extinction 

throughout all or a significant portion of its range within Minnesota”), 

Threatened (species that are “likely to become endangered within the 

foreseeable future throughout all or a significant portion of its range within 

Minnesota”), Species of Special Concern (species that are “extremely 

uncommon in Minnesota, or has unique or highly specific habitat 
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requirements and deserves careful monitoring of its status.”). Collectively, 

species classified by the MNDNR in any one of these three categories are 

referred to by the State as “Species in Greatest Conservation Need,” (SGCN), 

which is defined by the MNDNR as referring to species “whose populations 

are rare, declining, or vulnerable to decline and are below levels desirable to 

insure their long-term health and stability.” Happily, the Great Blue Heron is 

not in this category. It is not classified by the MNDNR as Endangered, 

Threatened, or as a 

2 Minnesota DNR, 2016. Minnesota Wildlife Action Plan 2015-25. Appendix C 

259



Pavilion Estates EAW – Responses to Public Comments related to Biodiversity Issues part 2 – Sierra Club 

and Vrieze 

Caleb Gordon, Xenops Environmental, LLC 3 September, 2021 

Overview:  This document contains written responses prepared by Caleb Gordon, to selected public 

comments on the Pavilion Estates EAW.  Selected portions of four individual comments are reproduced 

in this document, along with written responses interspersed in the text of the comment.  These four 

individual comments were directed by Jeffrey Broberg to Caleb Gordon for response because of the 

biological nature of the comments.  Only the biology-related parts of these comments are reproduced 

and addressed with written response in this document.  This document is a continuation of a document 

dated 2 September 2021 containing Caleb Gordon’s written responses to public comments submitted by 

Peters and Casey (envi attorney).   

Public Comments and Responses prepared by Caleb Gordon: 

Public Comment #3:  “Sierra Club.”  Letter dated August 26, 2021 from Rick Morris, on behalf of the 

Sierra Club, North Star Chapter 

Comment (p2):  There is too little data for the EAW to claim that the Rookery on the Connelly Property is 

subordinate to any nearby rookery.  There is no data to suggest that a nearby group of nests either 

supports greater number of nesting birds, has different reproductive success, or has existed longer. 

Response:  We agree that in light of the limited extent of data gathering at both the Connelly and 8th 

street rookeries in 2021, that robust conclusions regarding the relative size, age, or success of these 

colonies are premature, and we have edited the language of the EAW, including Appendix 2, 

accordingly.  In the revised version, the EAW only notes the following three points of fact regarding the 

8th street rookery, which can all be unequivocally demonstrated based on the existing evidence: 1) that 

it’s location corresponds to the location of the rookery identified in the 1997 CBS, roughly 0.5 mi east of 

the Connelly Rookery; 2) that it was active in the 2021 breeding season, with at least 4 active GBH nests; 

3) that this rookery is located within upland forested habitat, within a low-density suburban

development.  We would note that these three points of fact illustrate that regardless of which rookery

is bigger or older, the Connelly Rookery is not “unique” in the ways that have been claimed by various

commenters on the EAW, none of whom were apparently aware of the existence of the 8th street

rookery prior to reviewing the EAW.

Comment (p2 regarding cumulative impacts): 

Response:  (see responses to cumulative impact comments in Casey and Peters) 

Public Comment #4: “Vrieze.” Letter dated August 26, 2021 from Lance A. Vrieze. 

Comment (entire comment – summarizing observations made by Dr. Vrieze at both the Connelly and 8th 

Street GBH rookeries during spring, 2021). 

Response:  We salute Dr. Vrieze’s attentive observations of birds and his contributions to ornithology in 

Minnesota and Olmsted County, specifically.  We agree with public comments made by him and others 

that the limited nature of the observations of both the Connelly and 8th street GBH rookeries during the 

2021 nesting season does not warrant the conclusions regarding the relative size and activity levels of 

D
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these two rookeries, and we have edited the EAW, including Appendix 2, accordingly.  In the 

observations we initially reviewed, greater flight activity and nesting was documented at the 8th street 

rookery, but in Dr. Vrieze’s observations, the reverse is true, along with a pattern of earlier nesting in 

the Connelly Rookery.  We believe that the long-term and repeated nature of Dr. Vrieze’s observations 

represents the most extensive and robust set of field observations made at these colonies during Spring, 

2021, and acknowledge that Dr. Vrieze has made a strong contribution to enriching the basis of factual 

evidence to support the present proceeding.  Whereas the combined observations of WEST and Jeff 

Broberg resulted in observations of 4 active nests in the 8th street rookery and zero active nests in the 

Connelly Rookery, Dr. Vrieze observed 2 active nests in the 8th street rookery and an estimated 10 active 

nests in the Connelly Rookery.  Both sets of observations were limited in extent, consisted of largely ad 

hoc observation methodology/protocol, and both sets of observations were also constrained by limited 

viewsheds, particularly of the Connelly Rookery, and especially after leaf-out.  In the end, the conclusion 

of the EAW is that the relative size, age, activity level, or “significance” of these two GBH rookeries 

cannot be determined at this time.  However, we note that the very existence of the 8th street rookery, 

including GBH nesting activity in 2021 and a record of activity dating back at least to 1997 (CBS), and its 

location in upland, forested habitat, is sufficient to demonstrate that the Connelly rookery is not 

“unique,” as claimed by various commenters, who were not apparently aware of the existence of the 8th 

street rookery until reviewing the EAW. 
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Blueline Environmental Advisors, PLLC 

Jeffrey S. Broberg, MNLPG, MA 

11596 Persons Dr, St. Charles, MN 5972 

507-273-4961, brobergbluelineadvisors2021@gmail.com 

September 5, 2021 

 

Mr. Roger Ihrke, Zoning Administrator 

TCPA/Rochester Township 

4111 11th Ave SW 

Rochester, MN 55904 

 

RE: Developer’s response to State Agency comments for Pavilion Estates EAW 

 

Mr. Ihrke: 

Per the landowner's authorization of the proposed Pavilion Estates, I am submitting 

responses to public comments from the Pavilion EAW, whose comment period 

ended August 26, 2021. The Connelly Property and future Pavilion Estates is a 30-

acre parcel located in the SE/4 of Section 6 of Rochester, Township, Olmsted 

County, MN. 

Four State Agencies submitted comments on the EAW. None of the Agencies cited 

the need for an Environmental Impact Statement or alleged any uncontrolled 

significant environmental effects. 

The EAW was ordered early in the development process before adopting the 

County Land Use Plan Amendment and General Development. Therefore, only the 

suburban designation, lot density, and primary site features such as soil types, steep 

slopes, floodplain, shoreland, wetlands, Decorah Shale, and other Heron Rookery 

occurrences were identified at the time of the EAW.   

The General Development Plan required a definition of the road connection, lot 

layout, septic suitability, and the relationship to neighboring properties. Still, it did 
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Pavilion Estates EAW 

Response to State Agency Comments: 

 

2 

 

not require a detailed assessment of land clearing or platting and construction 

details. 

The EAW has required responses to detailed questions that have resulted in revised 

plans and details.  For example, the road alignment in proposed lots 5, 6, and 7 has 

been modified to avoid Great Blue Heron nest trees.  In addition, the amount of 

land clearing has been reduced from 17 acres to under six acres, leaving 80% of 

the existing trees intact on the site. Also, impervious surfaces have been reduced b 

by 11 acres.  

The answers to the State Agency and Public Comments reflect the refinement and 

changes to the development plans of Pavilion Estates.  All changes to the project 

based on more detailed design and answers to the EAW Public Comments have 

been amended in the EAW that accompanies our response to the public comments. 

Minnesota Department of Agriculture 

The Ag. Department had no comments on the EAW. 

Minnesota Department of Administration 

State Historic Preservation Office 

The State Historic Preservation Office (SHPO) recommended that the developer 

perform a Phase I archaeological survey of the property.  SHPO also noted that if 

no federal financial assistance or federal permits or licenses apply to the project, 

Section 106 of the National Historic Preservation act of 1966 and 36CFR 800 are 

not applicable. 

The SHPO comments note that a survey should include an evaluation of National 

Register eligibility for any identified properties. However, there are no structures 

or evidence of historic sites on the property. 

The recommendation for a Phase I archeological survey is a recommendation, not a 

legal requirement.  In other projects in Rochester Township, similar requests have 

been satisfied by alerting all grading and excavation contractors of the applicable 

Regulations and Rules.  If contractors identify any artifacts, evidence of structures, 

or any suspected human remains, the workers must stop work immediately and 

notify the owner of the need to engage a qualified archeologist to conduct the 

requested survey. 
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Pavilion Estates EAW 

Response to State Agency Comments: 

 

3 

 

 

Minnesota Pollution Control Agency (MPCA) 

In a four-page letter, MPCA staff commented on three items in the EAW: Cover 

types IEAW Item 6), Water Resources (EAW Item 11), and Noise (EAW Item 17).   

Cover Types: 

The staff noted that the EAW claimed 17 acres of tree removal and cited trees' role 

in storing carbon and providing climate change mitigation. Based on the MPCA 

suggestions to reduce the clearing to improve aesthetics, heat island effects, energy 

use, noise impacts, and flooding, the developer and engineer have revised the plan 

and reduced the tree clearing from a total of 17 acres to a total of 6.12 acres, a 64% 

reduction in tree clearing. 

The total proposed tree clearing will be 

1.19 acres for the private road 

1.6 acres for homes 

0.37 acres for driveways, and 

2.24 acres for septic drain fields. 

The proposed project would clear 20% of the existing forest on the site compared 

to the original proposal of clearing 59%. 

Water Resources: 

 Impaired Waters – Cascade Creek: 

The MPCA staff cited Cascade Creek that runs through the site is impaired water 

with excess turbidity and degraded fish habitat with no current impairment of 

invertebrates; however, invertebrate habitat is stressed due to poor substrate and 

surrounding land use. 

The owner and developer acknowledge the impaired status of the stream and note 

that the stream reaches through the property is dominated by a healthy gravel 

substrate with some deeper pools with highly erodible, near-vertical stream banks 

that are subject to failure during and after floods.   
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Pavilion Estates EAW 

Response to State Agency Comments: 

 

4 

 

The project proposal protects the stream corridor, including the floodplain and the 

shoreland that extend 300 feet landward of the floodplain.  No land clearing, 

construction, or grading will be allowed more than 600 feet from the stream. 

 Impaired Waters – Zumbro River: 

The MPCA staff cited that the Zumbro River, 5 miles downstream of the site, is 

impaired for fecal coliform, excess turbidity, and degraded macroinvertebrates. 

The owner and developer acknowledge the impairments and the cited suspected 

causes. They propose implementing several stormwater treatment systems and best 

management practices for runoff rate control and pollution prevention from erosion 

and sedimentation. 

Rochester Township is an MS4 Community. The development is required to 

develop and comply with a Construction Site Stormwater NPDES Permit that 

details stormwater runoff control and a post-construction stormwater management 

plan.  The plans must be developed and reviewed and approved by the Township. 

The proposed measures will protect both Cascade Creek and the Zumbro River 

from further impairments. 

 In addition to NPDES compliance…: 

MPCA staff suggestions for following the recommendations of the Zumbro 

Watershed Restoration and Protection Strategies are acknowledged.  While the 

developer will not disturb the riparian area within 600 feet of the stream, it will be 

up to the future lot owners to manage the sensitive areas along the creek. The 

developer will advise that the lot owners work with the Olmsted County Soil and 

Water Conservation District and the One-Watershed-One-Plan administrators to 

take advantage of programs that improve the riparian vegetation and control 

erosion and degradation of the floodplain and shoreland. 

 Impervious surfaces: 

MPCA staff noted the need to reduce impervious surfaces and combat the impact of 

impervious surfaces. 

The owner and developer acknowledge the issues and have a revised design proposal 

that reduces impervious surfaces to 1.94 acres. 

 Chloride: 
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Pavilion Estates EAW 

Response to State Agency Comments: 
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The owner and developer acknowledge the risks and concerns of chloride for road 

salt and water softening.  We propose Homeowner Association covenants to 

employ "smart salting" practices and modern water treatment systems that 

minimize salt use. 

 Stormwaters: 

The MPCA Staff made numerous comments about NPDES Permit requirements 

for construction and post-construction, including notes about raingardens, soil 

disturbance and tree removal. 

The owner and developer acknowledge the comments and have addressed most of 

the issues in the sections above. 

A construction site Stormwater Pollution Prevention Plan will be developed and 

reviewed and approved by the Township.  The plan will include both temporary 

and permanent soil stabilization and temporary sediment basin in appropriate 

location. 

The developer will maintain Construction Site Permits until construction is 

complete and use the cited Subdivision Registration Process to transfer permit 

coverage to the new owners and contractors for the sold lots. 

Raingardens will be designed and constructed by experienced professionals and 

management of raingardens will be part of the Homeowner Association 

requirements. 

No soils will be disturbed within 600 feet of the stream or in the designated 

Bluffland. 

New plans have reduced the tree removal by 64%. 

Noise: 

The owner and developer acknowledge that detrimental noise impacts are not 

expected but will require contractors to use properly muffled equipment and noise 

abatement practices.  We appreciate the contact with MPCA noise experts for any 

future concerns. 
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Pavilion Estates EAW 

Response to State Agency Comments: 
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Minnesota Department of Natural Resources: 

The MNDNR Staff prepared a three-page comment covering fourteen items that 

are cited by the page number of the published EAW. 

Water Appropriations (page 12 and 15): 

MNDNR staff noted that a water appropriations permit may be necessary based on 

estimated water use if each home has 0.28 of lawn/landscaping per lot.  MNDNR 

estimates of water use for a total of 2.8 acres of irrigated lawn would require a 

water appropriations permit. 

Revised plans to reduce tree clearing and the size of lawns and landscaping by 

30% will reduce the water use.   

Each 5-party well will be owned and operated by a separate Homeowners 

Association.  Covenants will restrict irrigation systems to require water saving 

technology such as smart controllers, rain sensors, soil moisture meters, smart 

phone watering apps and flow meters. 

A Preliminary Well Assessment is recommended by MNDNR and will be 

completed once the Grading Plans finalize the amount of lawn/landscaping and the 

control measures required in HOA covenants. 

General Permit for Construction Dewatering (page 15): 

Based on soil borings, soil types and landscape setting dewatering are not 

necessary for the construction of basements or underground utilities. 

Land Use (page 15) and Rare Features (page 36): 

MNDNR staff noted that while the site is mapped as below the threshold for 

Biodiversity Significance that sites that do not meet the MNDNR ranking 

standards can still have conservation values at a local level and that the loss of 17 

acres of remnant forest would be a loss of habitat and impact on local wildlife. 

The owner and developer acknowledge the comments and has several comments: 

• The proposed land clearing has been reduced from 17 acres to 6.12 acres, a 

64% reduction in tree removal. 
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Pavilion Estates EAW 

Response to State Agency Comments: 

 

7 

 

• The entire floodplain, shoreland, Bluffland and a wildlife corridor measuring 

10 acres will be preserved and left undisturbed. 

• The historic land use of the parcel has included logging and tree removal and 

pasturing of the woodlands and areas that were formerly open fields that 

have now overgrown with Aspen and other pioneer tree species.  While the 

area has not been grazed for over forty years the plant community and 

biodiversity appear to be much lower than other forested parcels in the 

Townships.  No one has cited the occurrence of threatened or endangered 

species on the site and the Township, County and State have no provisions 

to protect or preserve forested parcels. 

• The designation of the abutting remnant forest as Urban Reserve where 

urban development is expected within 25 to 40 years has anticipated that the 

remnant forest will be subject to urban infrastructure and urban density that 

will further impair the ecological significance of the area and leave the 

surrounding subdivided remnant woodlands as the last remaining forests in 

section 6 of Rochester Township. 

• The designated future land uses in the Olmsted County Comprehensive Land 

Use Plan, the City of Rochester sewer extension plans, and development 

plans define the cumulative impact of urban growth that includes urbanizing 

the remaining land in section 6 of Rochester Township.  The suburban 

designation for the 30-acre Connelly parcel avoids the ecological impacts of 

urban growth. 

• The owner and developer feel that the MNDNR system of identifying areas 

with high quality biodiversity is flawed by not notifying either landowners 

or local government units of either the perceived importance of ecological 

resources on the site or the potential for conservation.  The published maps 

and plans indicate to landowners that there are no ecological constraints on 

parcels that are excluded from the biodiversity rankings.  

o The MNDNR staff have never contacted the landowner despite the 

fact that the land has been posted for sale for over ten years and 

despite the fact that the City of Rochester has both designated the area 

for high density Urban Development and has defined the area to be 

served by the West Cascade Sewer District with sewer connection 

fees of $15,300/acre of developable land. 
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o The MNDNR ecological services staff never submitted requested 

referral comments to either the Township, or the County during the 

Connelly the Land Use Plan Amendment stage in 2020.   

o Until this EAW, neither local MNDNR staff nor their supervisors 

have personally contacted the landowner. 

• Geology (page 21).  An extensive karst study, the form of a Decorah Edge 

report, was completed on the site and submitted to the Township and County 

in January 2021.  This document is part of the public record.  The Decorah 

Edge Study is the study of important karst features related to groundwater 

infiltration and discharge in a hillside setting.  High groundwater tables, 

seeps, springs and sidehill wetlands are karst features that do not exist on the 

site except in the far northeast corner across Cascade Creek in a non-

developable area and in a small area on the east side that will be part of an 

undisturbed wildlife corridor. 

• Sinkholes occur in this landscape at an elevation over 1,200 feet, twenty feet 

higher than the Connelly property.  Rochester Township has long recognized 

karst and sinkhole risks and requires investigation by qualified professionals 

as part of the development review process in order to satisify their Sinkhole 

Ordinance and the County Wetland Ordinance and Minnesota Wetland 

Conservation Act. 

• Wastewater (page 28). MNDNR staff noted that soil data was noted with a 

narrative, and soil descriptions, but boring data was not included in the 

EAW.  The data included in the report satisfied the criteria for the General 

Development Plan and was not meant to be a septic system design with soil 

detailed technical information must be prepared and submitted to Rochester 

Township Engineers for approval.  The final design and Township review 

and approval will determine whether trench or mound systems will be 

required for each home. 

o The early investigation and borings satisfied two criteria: whether 

septic systems are feasible on each of the proposed lots and whether 

there was any evidence of high groundwater levels or shallow bedrock 

that could be classified as Decorah Edge features.  The work found 

over 5 feet of soil in each location without evidence of high-water 

levels. 

• Stormwater Section 12d (pg 28) MNDNR staff recommend the use of Native 

Species in the stormwater features and project landscaping.  The owners and 
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developers concur with this recommendation and will address both the need, 

and the available resources for native plantings in the Homeowners 

Association Covenants. 

• 8. Environmental Risks Section 11 (pg 33).  The” What’s in my 

Neighborhood?” Map has been prepared and included in this response.  

There are no cited contaminated sites or high-risk facilities within one mile 

of the proposed development. 

• 9. Rare Features (page 36 & 44).  As mentioned above, the Pavilion Estates 

plans have been refined and revised to clear only 5.92 acres of the site 

leaving 82% tree cover for the suburban development.  

• 10. Rare Features (pg 39). The EAW already acknowledges that Great Blue 

Herons (GBH) are protected by the Migratory Bird Treaty Act and adds the 

detail that the GBH are not designated by Minnesota as a Species of Greatest 

Conservation Need, and that neither the US Fish and Wildlife Service nor 

the MNDNR list the GBH as threatened or endangered.   

o The USFWS is cited as the regulatory authority for the GBH, and all 

birds protected under the MBTA.  MNDNR Staff acknowledge and 

support the USFWS as the regulatory and administrative authority.  

Pavilion Estates consultants did consult with the USFWS Office of 

Migratory Birds and was advised of the strict liability for taking birds 

or active nests as cited in the 2018 USFWS policy memorandum that 

addresses nest disturbances.  The presence and disturbance of nesting 

birds and the GBH rookery are covered by the MBTA as administered 

by the USFWS and the owner, developer and local government units 

acknowledge the MBTA and the roles that USGS and MNDNR play 

in administrating the existing laws. 

• 11. Rare Features (page 42). The Developer’s consultant requested the 

Natural Heritage Database on May 7, 2021, and recognized that the Data 

Request form states "There is generally a 3-4 week turn-around time to 

process requests." The project proposer submitted the final draft of the EAW 

to the Township on July 21, 75 days (>10 weeks after the request) without 

having received a response from the MNDNR.  The EAW was published on 

July 26 (80 days after request) with the close of public comments on August 

26 (110 days, 15 weeks after our request).  The MNDNR responded to the 

EAW on August 24 (108 days after request) without providing the requested 

data, and the proposers had still not received the request at the time of this 
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response to public comments, 118 days (almost 17 weeks) after the NHIS 

request.  It appears that the MNDNR is using their nonresponse to our timely 

NHIS request as both a shield and a sword. MNDNR cites themselves as the 

only source of the requested data and then criticizes the applicant for not 

being able to acquire the data. 

o If the project advances as planned, the MNDNR still has time to 

submit the requested Natural Heritage Information Systems data.  We 

do not expect to complete the Final Plat and site approvals for another 

eight weeks or more. 

o If this is the only means of attaining data on threatened or endangered 

species, the MNDNR should be required to respond withing the 3–4-

week period cited on the data request form.  

• 12. Rare Features (page 43). The DNR staff cites the need to conduct tree 

clearing from May 15 to August 15 to avoid impact to Bell's vireo and the 

Cerulean warbler.  The owner and developer acknowledge the request and 

will plan and contract for tree removal during the months of October-March. 

• 13. Historic Properties (page 44). The DNR cited the lack of data from the 

State Historic Preservation Office.  The project proposer has suffered the 

same delays in receiving information. Response to SHPO is detailed earlier 

in this response. 

o The owner’s family has owned the parcel since the 1890's, utilized the 

site as a woodlot and pasture and affirms that there have never been 

any structures on the property. 

• 14. Cumulative Potential Effects #3 (page 52).  The MNDNR agrees that the 

proposed project, as described, will not likely generate cumulative potential 

effects because development is anticipated in the area and there is no 

proposed disturbance or pollution to Cascade Creek. 

Conclusion: 

None of the four State Agencies has recognized any significant environmental 

effects that would require or deserve an Environmental Impact Statement.  Every 

item of concern has been addressed and is controlled by existing Federal, State and 

Local Regulations, Statutes, Ordinances and policies. 

Sincerely: 
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Jeffrey S. Broberg, LPG, MN 
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         Exhibit 8 

 

Rochester Township 

Pavilion Estates 

Environmental Assessment Worksheet (EAW) 

RESPONSES TO COMMENTS ON THE EAW FROM THE PUBLIC, CIVIC ORGANIZATIONS, COMMUNITY 

ORGANIZATIONS, THE LAND OWNER AND THE DEVELOPER’S REPRESENITITIVES  

An updated EAW with corrections is being provided as Exhibit 7 

 

The public, civic organizations, community organizations, the landowner and developer’s 

representatives provided 102 comments.    

Following is a list of responses.   

Response - 1 

Rochester Township must base it decision on the need for an EIS on the information gathered during the 

EAW process and the comments received on the EAW (Minn. R. 4410.1700, subp.3) Rochester Township 

must order an EIS for projects that have the potential for significant environmental effects (Minn. R. 

4410.1700, subp.1).  In deciding whether a project has the potential for significant environmental 

effects, Rochester Township must compare the impacts that may be reasonably expected to occur from 

the Project with the criteria set forth in Minn. R. 4410.0700, subp.7.  These criteria are: 

A. Type, extent and reversibility of environmental effects. 

B. Cumulative potential effects.  The RGU shall consider the following factors; whether the cumulative 

potential effect is significant; whether the contribution from the Project is significant when viewed in 

connection with other contributions to the cumulative potential effect; the degree to which the Project 

complies with the approved mitigation measures specifically designed to address the cumulative 

potential effect; and the efforts of the Developer to minimize the contributions from the project. 

C. The extent to which the environmental effects are subject to mitigation by ongoing public regulatory 

authority.  The RGU may rely only on mitigation measures that are specific and that can reasonably 

expected to effectively mitigate the identified environmental impacts of the project. 

D. The extent to which environmental effects can be anticipated and controlled as a result of other 

available environmental studies undertaken by public agencies, or the Developer including other EISs. 

Response – 2  

An updated EAW with corrections has been provided.  The EAW rules provide that the proposer provide 

the data contained in an EAW.   

Response – 3 



Ordering an EIS would not necessarily stop the development. 

Following is a list of the people providing comments via email. Their comments would be covered by 

Responses 1, 2 and 3 above. 

Aliza Weinman, Steven Troutman, Anastasha Morse, Cassie Kennedy, Halle Lambeau, Suz Szucs, John 

Vitek, Chandra Hutchens, Annie Mattson, Ellen Goode, Charlie and Jane Neimeyer, Gerald and Denise 

Bonde, Shawna Ehlers, Lloyd and Rosemary Williams, Gina Giles, Marietta Keenan, Rick and Susy Olsen, 

R.Friedhoff, Josh Halverson, Hugh and Lisa Smith, Anna Matetic, Marilyn Victor, Dick Estry, Marty 

Cormack, Robin Taylor, Florence Sandok, Collen Worisek, Jacque Hick, Sue Kee, Linda Burns, Kim Adams, 

Dr Larry and Amy Steinkraus, Amy Sander, Dr. Kari Grabowsky, Kitty Ryan, Mary Shabestari, Susan 

Solberg, Vanessa Spake, Bonnie Bellville, Michele McGinnis, Mona, Maraianne Luetmer, Julie Roenigk, 

Sara Hylwa, Barbara Hudson, David and Donna Smyrk, Linda Russell, Kristen Lincoln, Collen Penrose, 

Mary Schannach, Eric Matteson, Michelle Friessen,  David Gross. Salley Hausken , Michael Melford, 

Lance A. Vrieze, Ph.D. comment 2 

The following list of people provided comments via US Mail or hand delivered to our office which would 

be covered by Responses 1, 2 and 3. 

Paul Claus, Patrick and Lisa Luetmer, Genene Strack 

The following list of comments were from people whose names were not legible received either via US 

Mail, email or hand delivered.  These would be covered by Responses 1, 2 and 3  

Station17USMC, Matt A,  

Response – 4 

Erosion and Flooding:  The proposed development purposefully stays away from the shoreland area of 

Cascade Creek.  Shoreland setbacks are in place along with bluff setbacks to protect the waterway.   The 

use of individual lot raingardens is to allow for saturation and plant uptake rather than run off.  

Infiltration will provide for water recharge rather than runoff.  This should help reduce the turbidity 

within the stream system. 

MPCA rules do not allow for a development to increase the amount of water runoff from the property.  

Engineering will need to provide calculations showing that the change in use will not increase the 

amount of runoff from the property.   

Erosion is a concern with the steep slopes.  Best Management Practices will be incorporated into the 

plan to keep the soils from moving off this property.   

The following list of people providing comments via email, US mail or that were dropped off; comments 

covered by Responses 1, 2, 3 and 4 

Katharine A. R. Price,   

Response 5 

Many allegations were received that Mr. Carol Henderson’s comments were misconstrued within the 

EAW.  Many of the comments in the EAW that reference Mr. Henderson’s comments have been 

changed in the updated EAW.  



Mr. Henderson has indicated this Rookery is unique.  His basis for that statement is somewhat flawed 

because in his comments he states that most of the studies done while he was with the DNR did not 

search out nesting sites for the Great Blue Heron, but only sightings and flight patterns of the birds.   

This site is only unique because it was found. 

The population of the GBH within Minnesota is also somewhat of a mystery.  Most of the data found on 

the numbers of herons date back at least twenty or more years.   Since we are not experts on this we 

must look to the regulatory authority which is the US Fish and Wildlife Service.  It is their job to 

determine what birds need protection beyond the Migratory Bird Treaty Act Of 1918.  The GBH is not 

listed as an endangered species.  

The following list of people providing comments via email, US Mail or that were dropped off; comments 

would be covered by Responses 1, 2, 3, 4 and 5. 

William Lutz, Yohan Alexander, John Weiss, Amy Cary Hevener, Hanan Absah, Judy Chucker 

Response – 6 

Blue Line Environmental Advisors, PLLC Jeff Broberg LPG, Ma, 11596 Persons Dr, St. Charles, MN along 

with WSE Massey did the bulk of the work on the EAW.  Western Ecosystems Technology, Inc with an 

office in Golden Valley, Minnesota was used for bird related issues. 

The following list of people providing comments via email, US Mail or that were dropped off; comments 

would be covered by Responses 1, 2, 3, 4, 5 and 6 

Colleen Penrose.  

Response – 7 

The Olmsted County Land Use: “The 1995 Plan and the CLUES model have been revised three times 

since 1995, chiefly reflecting changes in the approach to suburban residential development reducing the 

relative importance of contiguity and proximity to employment centers as factors influencing suburban 

style residential development. Changes were made to the Plan map and the CLUES model in 2000, 2003, 

and 2006.  

Since 2006, the County has been working with City or Rochester and TCPA township representatives to 

address changes in approach related to other aspects of the Land Use Plan. Three issues have been 

identified:  

 the mechanisms for designating suburban residential land;  

 the types and locations of appropriate rural business uses; and  

 the types of interim development that should be accommodated and the standards that should apply 

to interim development. (Interim development is development in urban service areas beyond the 

immediate service limits of municipal services but providing for ultimate urban intensity of development 

and ultimate connection to urban services.)  

This document presents those policy changes and the Future Land Use Plan Map as an updated guide to 

the County’s land use decisions.” 



Rochester Township within its own land use plan encourages suburban residential development.  Recent 

developments such as Millie Meadows, Lilly Farm and Mayowood Estates extend the suburban lifestyle 

in Olmsted County.  Lilly Farm abuts the proposed Pavilion Estates Development.  Boulder Creek 

Subdivision, a suburban development, is adjacent to the property to the south.   

This property and properties to the west of this parcel are slated for urban development within the 

Olmsted County Land Use.  Urban development means city sewer and water at a density of 

approximately three to four dwelling per acre.  Since 60th Ave SW has an approved plan to become a 

future circle drive for the City of Rochester, some of this area may be used for commercial development.  

Urban development generally removes the majority of the tree cover and provides greater changes to 

the slopes and grades of the lands.   

Because of the large amount of Decorah edge features and terrain on the Pavilion Estates property, 

Olmsted County agreed to change the designation of this land from urban development to suburban 

development.  Olmsted County agreed that this property would be best suited for suburban 

development knowing that the Blue Heron Rookery existed on the site.   

 

Response – 8  

Rochester Township has a 180 acre site within the Mayo Woodlands development of preserved 

hardwood forest.   It has been brought forward during the public comment process of the EAW that 

there was a Great Blue Heron Rookery site within that forest at one time which has since moved.   The 

rational for the movement of a rookery is unknown but educated guesses are based upon predators in 

the area, food sources and adequate nesting sites.   Public testimony indicated that the Pavilion Estates 

site only provides the nesting area and contains very little in the form of a food source.  

According to testimony and the EAW a small portion of the rookery is located on this property with the 

majority of the rookery being located on two neighboring properties.   Development of this property 

may or may not disturb the rookery.  As pointed out in the response to the Minnesota Pollution Control 

Agency item 11 it is in the developer’s best interest to preserve as many of the old growth tress as 

possible.  

It is also noted within the EAW that an upland forest rookery exists about one half mile to the east of 

this site in an area which has already been developed as suburban lots. 

Comments within the EAW and public comments, indicate other sites where Great Blue Herons were 

known to be have been within Olmsted County which have now been abandoned by the birds.    

There are no assurance that the birds will stay at this location with or without development. 

The following list of people providing comments via email, US Mail or that were dropped off; comments 

would be covered by Responses 1, 2, 3, 4, 5, 6, 7 and 8 

Austin Jorgenson, President, Kiwanis Club of Rochester; Jenniene Rogers, Brad Ehlers, Lloyd Williams, 

Daniel and Ellen Butterfass, Melissa Stewart Ring, Juris Doctor, Lacne A. Vrieze, Ph.D. Comment 1 

 



 

Response - 9  

Reduction in the amount and number of tress removed is a concern.  The idea of a private roadway 

system and individual lot raingardens is to increase the amount of forest to be preserved.  A fifty foot 

environmental corridor will be left untouched along the entire 2663.24 foot eastern boundary of the 

property (approximately 3 acres).  Additionally, the bluff land and shoreland setbacks add an additional 

8 acres of protected land.  Many of the landscaping plans for each lot will include plantings of trees and 

shrubs to replace those removed during construction. 

As much of the current flora and fauna will be preserved as possible by not allowing any construction 

activities in these areas.   

Mound septic systems will be required throughout the site to allow for the preservation of the current 

cover, thus, not having to disturb both a primary and secondary septic site at this time.  This should 

reduce the disturbed area for septic sites by half, leaving the current tree and ground cover. 

The following list of people providing comments via email, US Mail or that were dropped off; comments 

would be covered by Responses 1, 2, 3, 4, 5, 6, 7, 8 and 9 

Katie Eberhard, Tom Wilson, Dr. Morgan Miller, Rick and Betty Zarwell, Michael A. Koutnik, Drs. Kavita 

and Abhiram Prasad, Elizbeth Cooper, Kelly Rae Kirkpatrick, MS, Lynn D. Cornell, Mary Viazny.  

 

Response – 10 

Bird tourism is undeveloped in the Rochester area although goose hunting does provide some income to 

the local economy.   The falcons nesting at the Mayo buildings are topics of some published articles, but 

we read more about the problems both geese and crows provide in Rochester than the positives 

brought about from the local bird population.  Rochester continues to take measures to mitigate these 

problems. 

In this instance the birds are located on private lands which are subject to trespassing rules, thus making 

bird tourism difficult. 

Following is a list of people providing comments via email that would be covered by responses 1, 2, 3 

and 10 

Cleone Stewart. 

Response – 11 

The property owner has followed the rules of both Olmsted County and Rochester Township for land 

development.  This includes two land use plan amendments through Olmsted County and Rochester 

Township and an EAW.   

The following letters were submitted via email, US Mail or dropped off in our office in support of 

approval of the development with no additional environmental review including response 11.    



Pat Arnold, Jayne Johnson, Rebecca Roser, Pat Stevens, JoAnn Wegman, Ken Oehlke, Drew Evans, Nick 

Dennison, R.D. Mattons, Steven L Connelly, Emmanuel Baba-Lola, Mark Kellen 

The following comments and questions were received from John Rust.  Response is as follows: 

1. Section - Project Description – Page 7 – Land being Cleared 

a. EAW indicates that roughly 17.6 acres of land will be cleared in Olmstead County 

Response – the number of acres has been reduced in the updated EAW to 5.24 
acres  

b. Are there not agricultural lands with row crops in Olmstead County that could be 
developed rather than removing limited forest cover? 

Response – The Olmsted County Land Use Plan uses a “Clues Model” to score 
land for development.  Row Crop Farm Land has a higher score than wooded 
lands.  Olmsted County Zoning Ordinance and Rochester Township Zoning 
Ordinance have been developed to protect row crop farm land within what is 
known as the Resource Protection Area.   

2. Section - Project Description – Page 7 – Private Road and Development 

a. EAW indicates that 1.54 acres of impervious private road will be constructed 

Response - It has been changed in the updated EAW to 1.94 acres of impervious 
surface area and the clearing area has been updated to be 5.94 acres  

b. EAW indicates that 6.3 acres of impervious surface for buildings and driveways 
will be constructed 

Response – see response to a. above 

c. Parts of the private road will be at a high slope which drains towards Cascade 
Creek. 

d. Will run off from the road be stored and infiltrated into the ground water, or will 
it empty into Cascade Creek?  
Response – Runoff will be stored and infiltrated into the ground water. 

e. Will a retention pond be created, or will run-off be into Cascade Creek? 

Response – Each individual lot will be required to have a grading plan.  The plan 
will include a raingarden for each dwelling and driveway to allow infiltration and 
uptake of surface water runoff. 

f. How will expected heavy rainfall events on heavily sloped road and property be 
mitigated?   
Response – No development will take place within 600 feet of Cascade Creek thus 
the root systems of both grasses and trees will remain undisturbed.  Additionally 
a 50 foot wildlife corridor will remain untouched along the entire eastern edge of 
the property.  Stormwater from the roadway will need to meet the MPCA 
requirement that the amount of water leaving the site after development will not 
be greater than it was prior to development. 

g. Will the development and road contribute to the flooding of Cascade Creek? 

Response – See f above 

h. Will the development and the road contribute to the degradation of the water 
quality and sedimentation of Cascade Creek? 

Response – See f above 



3. Section - Project Description – Page 7 – Private Road 

a. The proposed private road will cut through the heart of the Great Blue Heron 
Rookery thus destroying nesting trees 

Response – Not all of the nesting trees will be removed.  Only the trees that are 
within the proposed building envelopes and roadway will be removed.  Mound 
type septic sites will be used to allow for less soil disturbance and unnecessary 
removal of tree cover.  Most of the nesting trees are not located on this property.   

4. Section - Project Magnitude – Page 12 

a. EAW indicates that 12,000 square feet are proposed to be lawns and landscaped 
(for each lot) 
Response – The amount of lawns and landscaping has been reduced in the 
updated EAW. 

b. 12,000sqft * 10 lots is 120,000 square feet – That totals 2.75 acres of proposed 
lawns and landscaping 

Response – that number has been reduced in the updated EAW to 30,000 square 
feet or 3000 square feet per lot. 

c. Many suburban lawns and landscapes are watered, fertilized, with grass being 
mowed on a regular basis.  

d. How will runoff from portions of the 2.75 acres of lawn and landscaping affect 
Cascade Creek?   
Response – Again that amount has been reduced to 3,000 square feet per lot.  
Raingardens strategically located, and in some instances more than one per site, 
would be required. 

5. Section 6 – Cover Types - Page 13 

a. EAW indicates that wooded/forest cover is reduced from 28.2 acres to 10.62 
acres 

Response – The amount has been reduced in the updated EAW.  Only 5.24 acres 
of forest will be removed. 

b.    Forests sequester carbon.  
c. Loss of forest habitat is a contributor to climate change, whether the loss occurs 

in the Amazon Rainforest or Olmsted County   
Response – We recognize that forest cover helps in sequestering carbon.  
Additional cover in plantings of trees in shrubs after development will offset some 
of the lost tree cover and as stated in (a) above the amount of tree cover being 
removed has been reduced to 5.24 acres   

6. Section -  Biological and Conservation Significance of the Great Blue Heron Rookery at 
the Proposed Pavilion Estates Development 

a. Subsection-  Connelly Parcel History, Land Use, and the Proposed Development 

b. EAW indicates: “Mr. Connelly noted that he had observed the nesting GBH on his 
property and adjoining property since the mid or late 1990s.” 

c. EAW admits Great Blue Herons have in fact been nesting on the Connelly 
property (and adjacent properties) for 26 years, if not longer. 
Response – Rochester Township has a 180 acre site within the Mayo Woodlands 

development of preserved hardwood forest.   It has been brought forward during the 



public comment process of the EAW that the there was a Great Blue Heron Rookery site 

within that forest at one time which has since moved.   The rational for the movement of 

a rookery is unknown but educated guesses are based upon predators in the area, food 

sources and adequate nesting sites.   Public testimony indicated that the Pavilion Estates 

site only provides the nesting area and contains very little in the form of a food source.  

According to testimony and the EAW a small portion of the rookery is located on this 

property with the majority of the rookery being located on two neighboring properties.   

Development of this property may or may not disturb the rookery.  As pointed out in the 

response to the Minnesota Pollution Control Agency item 11 it is in the developer’s best 

interest to preserve as many of the old growth tress as possible.  

It is also noted within the EAW that an upland forest rookery exists about one half mile 

to the east of this site in an area which has already been developed as suburban lots. 

Comments within the EAW and public comments, indicate other sites where Great Blue 

Herons were known to be have been within Olmsted County have now been abandoned 

by the birds.    

We have no assurance that the birds will stay at this location with or without 

development. 

   
7. Section - Biological and Conservation Significance of the Great Blue Heron Rookery at 

the Proposed Pavilion Estates Development 

a. Subsection – Section 6/Connelly and 8th Street Suburban Heron Rookery 

b. EAW indicates: “Previous to 2021: Mr. Connelly has reported that he has seen 
the nesting GBH's on his property during his spring turkey hunt since the mid-
1990s. He commented and admitted under oath at a trial for a Temporary 
Restraining Order (TRO) in spring, 2021, that the ‘nests were very active in past 
years and there was lots of activity, lots of squawking of fledglings begging for 
food and lots of white bird feces under the nesting trees.’ Connelly reported that 
he had never seen all of the nests occupied and that at a maximum, he had 
observed 20 – 30 birds.” 

c. Conclusion: This is and has been an active Great Blue Heron Rookery for 
decades.  

d. Note: Each Great Blue Heron pair can raise between 2 and 4 chicks.   
e. Consequently, 20 – 30 birds could raise 20 – 40 chicks annually. 

Response – See Response to Section 6 above. 
8. Section - Biological and Conservation Significance of the Great Blue Heron Rookery at 

the Proposed Pavilion Estates Development 

a. Subsection – Section 6/Connelly and 8th Street Suburban Heron Rookery 

b. EAW Indicates: Connelly property includes at least 14 nest trees 

c. Note: Each nest tree likely has multiple nests 

d. Note: The Segura and Adamson Properties also have nest trees.  



e. Proposed private road on the west side of the property would disturb nesting 
herons on the Segura and Adamson properties and destroy nest trees on the 
Connelly property.   
Response – Section 6 above. 

9. Page 39 

a. “These reports collectively are reproduced in Appendix 1, A-H, and establish that 
the Section 6/Connelly Great Blue Heron rookery has minimal conservation 
value, supporting the recent assessments of MNDNR’s MBS survey (1997) and 
Wildlife Action Plan (2015) concluded that the Connelly property had low 
conservation value and did not warrant special protection. 

b. Note: Conservation values can also be attributed to the local community. 
c. Olmsted County and Rochester Township, if they choose, can place high 

conservation value on a local flock of Great Blue Herons and their rookery. 
Response – Comments noted.  Comments from the Minnesota DNR: “The Great 
Blue Heron (GBH) has been identified within the project area, and is protected under the 
Migratory Bird Treaty Act (MBTA). The role of the EAW is to evaluate any potential 
impacts to this protected species. The DNR fully supports the U.S. Fish and Wildlife 
Service, which is the regulatory authority and administering authority of the MBTA, as 
well as in their assessment of the risk the Pavilion Estates Development Project poses to 
the GBH.” 

10. Section - Conservation Status and Significance of the Cascade Creek GBH  - Page 130   
a. The Minnesota Wildlife Action Plan 2015 – 2025 

b. EAW: “The Wildlife Action Plan did not identify the Great Blue Heron as an SGCN 
due to its widespread distribution, species resilience, and statewide breeding 
success.” 

c. The EAW did not address Species of Special in Greatest Conservation Need 
(SGCN) in Olmsted County as identified in the Minnesota Wildlife Action Plan 
2015 – 2025 

d. See 
link: https://files.dnr.state.mn.us/assistance/nrplanning/bigpicture/mnwap/app
endix_c.pdf 

e. Document identifies Species of Greatest Conservation Need (SGCN) and Richness 
Hotspots along a long corridor though Olmsted County. (See below) 

f. The richness hotspot corridor as documented in the Wildlife Action Plan 
intersects, overlaps, or is near Cascade Creek and the Great Blue Heron Rookery. 

  
g. Minnesota Wildlife Action Plan 2015 – 2025 also gives Medium and Medium–

High Scores along that same corridor.  
h. Minnesota Wildlife Action Plan 2015 – 2025 identifies the black redhorse as a 

species of special concern in the rivers and streams of west Olmsted County. 
i. Note: Cascade Creek flows is a tributary of the South Fork of the Zumbro River 

where the black redhorse is found.  
j. See: http://files.dnr.state.mn.us/eco/nongame/projects/consgrant_reports/200

0/2000_schmidt.pdf 

https://files.dnr.state.mn.us/assistance/nrplanning/bigpicture/mnwap/appendix_c.pdf
https://files.dnr.state.mn.us/assistance/nrplanning/bigpicture/mnwap/appendix_c.pdf
http://files.dnr.state.mn.us/eco/nongame/projects/consgrant_reports/2000/2000_schmidt.pdf
http://files.dnr.state.mn.us/eco/nongame/projects/consgrant_reports/2000/2000_schmidt.pdf


Response – The Minnesota DNR in their response did not comment on the black 
redhorse as a concern when reviewing this development.   The went on to say 
“Please note that while the DNR concurs that impacts to mussels are unlikely to occur if 
there is no disturbance to or pollution of Cascade Creek, the DNR makes all 
determinations concerning potential impacts to state-protected species.” 

 
They did comment on two bird species the Bell’s Vireo and Cerulean Warbler.  DNR  
Comments: “. If feasible, please do not conduct tree and shrub removal between May 
15th and August 15th to avoid impacting Bell’s Vireo and Cerulean Warbler, two state-
listed bird species of special concern.”  We acknowledge this criteria and will enforce it.    

 
The following comments and questions were received from Susan Valvoda-Swanson.  Response is as 

follows: 

Rochester, Minnesota is famous for saving the Canadian Goose from extinction.  In the 1960’s it 

was believed that the Canadian Goose was extinct.  They were later found in Rochester Silver 

Lake.  After I moved to Rochester, I was enthralled in 1977 when I first saw the Canadian Geese 

at Silver Lake.  I am equally thrilled to now see the Bald Eagle in our area of southeast 

Minnesota.  This and the City’s recent plans to purchase electric vehicles and other climate 

change preventive initiatives demonstrates that Rochester is proactive and eco-considerate.  I 

believe this type of consideration should be extended to this property because it is an Oak 

Savanna, a natural waterway, part of a flood control plan and has a rare “one-of-a-kind upland 

rookery”.  One should not assume that another rookery will be able to take in any displaced 

cranes by developing this property.  With climate change surging, we should be trying to 

preserve every species we can.  
  

If the township is still inclined to develop this piece of property, then I request the following: 

1.A plant survey should be completed to determine the presence of any Minnesota endangered or 

protected plant species. 

 

Response - No plant survey was suggested by the Minnesota Department of Natural Resources. 

 

2.We are in a drought.  Core samples need to be taken during a period of time with normal 

rainfall. 

 

Response – Not sure what core samples would be used for.  The soil samples that were taken 

were to locate septic sites, those sites may or may not be used for the development.  The 

Township will encourage the use of mound septic sites rather the trenched sites to preserve 

prevent the soils for being disturbed.  

 

3.Construction of homes on this site should be delayed until the city extends water and sewer 

systems to the location or as foreseen in the EAW, the township or the developer should be 

required to set aside the cost of installing the foreseeable and future water and sewer lines 

adjusted for 30 years of inflation and put that money into an account with the homeowners’ 

association.  

 



Response – The site was removed from the city’s urban service area and into suburban 

subdivision which means these homes will not have city services now or in the future. 

  

4.Many homes in Rochester have problems ground water and subsequent underground 

streams/seepage in the limestone and the foundations of homes.  When underground water 

reaches limestone slabs or tables, it can build up and/or travel to the next lowest spot which may 

be a basement.  Any homes built in this area should be built with this in mind.  Home insurance 

and flood insurance does not cover this type of damage.  The proposed drainage system for these 

homes may last for a while, but those socks that are placed over the drains do clog with soil over 

time.  The developer should be required to pay into an account set up by the homeowner’s 

association for future water damage mitigation for these homes. 

 

Response – The township may require a soils report on each dwelling site similar to what they 

did in Heritage Hills 2.  A soils scientist reviewed the soils types during prior to construction on 

each individual lot and made recommendations as to the types of foundation mitigation 

necessary depending on soils types.   

 

5.The GDP should be re-designed to have the development co-exist with the cranes’ established 

nesting sites.  

    a. The road leading to the lots should be on the north side of the property and as far away from 

the cranes’ nests as possible. 

 

Response – Olmsted County and Rochester Township have an ordinance about disturbance of 

Decorah soils.  The ordinance does not allow for a roadway to be placed over these types of 

soils.  In order to get a roadway though the northern end of the property you would need to deal 

with Cascade Creek and Decorah soils. 

 

    b. The lots should be smaller, developed around the nesting sites, with the constructed homes 

established a prescribed distance from the crane nests as determined by a crane expert.  This may 

change the shape, size, and number of lots. 

 

Response – Rural subdivision are required to have two acre lots in Olmsted County unless they 

use community drain fields for septic systems.  Minnesota regulations require a lot to be at least 

a half-acre in size if utilizing community septic systems.  The number of lots could be increased 

because a developer can get credits for avoiding the Decorah features.  In this instance the 

developer has found a way to develop the land in compliance with the ordinances. 

 

    c. The development and construction should occur with minimal removal of existing mature 

trees and shrubs.  Any trees removed should be replaced at the rate determined by the DNR for 

forest reclamation at the cost of the developer with the site’s original oak, basswood, and maple 

trees.  

 

Response – Rochester Township does not have within its ordinances these types of regulations. 

  



    d. Based on climate change and the contributing carbon emissions any removed trees/plants 

should not be burned but rather buried offsite to avoid carbon emission a cost to be borne by the 

developer.  

 

Response – Rochester Township does not have within its ordinances these types of regulations. 

 

    e. The lots should have berms or rain garden features on the south side of the lots to keep 

homeowner’s use of chemicals for lawncare from flowing toward Cascade Creek. 

 

Response – Raingardens are a feature being proposed within this development.  

 

    f. All the lots should be fenced-in prior to sale of the homes to contain dogs and cats.  The City 

of Rochester leash ordinance does not prevent owners from letting their pets run unrestrained in 

outlying acreages.  Fencing should be uniform with the style selected by the homeowner’s 

association, with the cost to be borne by the developer. 

 

Response - Rochester Township does not have within its ordinances these types of regulations. 

   

  g. Street light and noise pollution should be limited per a naturalist or crane expert. 

 

Response – Rochester Township does not provide street lighting. 

 

    h. Land development and home construction should only occur when the cranes are not 

nesting. 

 

Response - The regulations only disallow removal of trees during the nesting period. 

 

Biblically and in terms of evolution, the birds were here before we were.  There is value in 

preserving an ecosystem that might not generate tax revenue but has value all the same.  

Thank you, 
  

Response – Comment noted. 

 

The following comments and questions were received from Thomas E Casey, Attorney at Law.  

Response is as follows: 

 Before your analysis of the EAW and public comments begins, we would like to correct -- for 

the public record -- several false statements made at the Monday, August 23rd special township 

meeting. 
1.Mr. Broberg stated that no one from STR has reached out to his client, the developer -- 

“not even once.”   
This is untrue. We did reach out to Dr. Mordi in March 2021 to discuss our concerns with her 

regarding her plans and the potential impacts upon the rookery and the woodland corridor. We 

had drafted an alternate plan that would have enabled her to make a profit from developing the 

land while preserving the rookery. She did not respond.  



One of our members, Brett Ostby, also attempted to reach out to Mr. Broberg early in March 

2021 to discuss science and management and see if there might be room for compromise with his 

client. He flat out avoided Ostby, then refused. All Ostby wanted was to have a better 

understanding of the situation at the time. 
Ostby had had a collegial relationship with Broberg in the past, having chaired a nonprofit allied 

with MNWOO where he helped direct funding to his non-profit. Since Broberg knew how to 

contact Ostby, had he believed that a discussion with us would have been conducive to finding a 

resolution regarding his client, then he would have returned calls and emails. Broberg’s 

statement is disingenuous. 
2. Mr. Broberg asked: "Why invest in land that is ephemeral as a priority for birds?"  
Mr. Broberg is trying to categorize the land as already in jeopardy from future development. This 

is false. Because the land is part of a contiguous 120-acre wildlife corridor, one of the last in our 

township; and because the rookery spans three properties, with the owners of two of the three 

properties willing to put their rookery land into a DNR-sponsored Science and Natural Area 

(SNA); and because STR is not against the property owner making a profit on his land -- this 

forested land with its wildlife treasures has very high probability -- with the support of the 

Township board -- of being preserved in perpetuity.  
3. Jo-Ann Wegman mis-quotes what Carrol Henderson stated under oath at the TRO trial. 

He never said that "the profesional expert of birding, habitat, nesting of SE Minnesota was 

Jeff Broberg". 
This statement is demonstrably false. A review of the court transcript will show that Carrol 

Henderson actually said Broberg is an expert on trout streams in SE MN. 
4. Mr. Broberg said: "Property rights at play here vs. birds that are not protected or listed 

as being a concern."  
The property rights of one person are at play here, vs. the needs and desires of a flood of 

township residents who are seeking, through civic participation, to influence local government to 

preserve from fragmentation the last remaining 100-120 acres of contiguous forest left in our 22+ 

square mile township - the presence of the rookery only adds to its value. 
The mission of local government and the purpose of government-made zoning and land use 

decisions is simple and clear —to choose the path forward in land use decisions that most 

benefits the current and future residents of the township. Zoning is the process that allows local 

governments to control the development of land specifically so that they can ensure that the 

public is satisfied with their community. 
At the same time, we are respectful of the property owner’s rights. It should be noted here that 

those who want to preserve the rookery and forest land believe the property owner is entitled to 

profit from the sale of his land, whether he sells it to a developer or to those who want to 

preserve its natural state in perpetuity as a Scientific and Natural Area. 
Therefore -- we believe that the Township board has the power to both preserve this wildlife 

treasure and upland forest for current and future generations and protect the property rights of 

the owner. 
We ask the Township to order an EIS that will give them comprehensive, unbiased, expert 

information so that they can make the wisest and most fully informed decision regarding the 

future of this land. 
 

Response – Comments noted 

 



Letter from Thomas E Casey, Attorney at Law Dated August 20, 2021 

 

Importance of Rochester Great Blue Heron Rookery 

 
Rochester Township has a 180 acre site within the Mayo Woodlands development of preserved 

hardwood forest.   It has been brought forward during the public comment process of the EAW that the 

there was a Great Blue Heron Rookery site within that forest at one time which has since moved.   The 

rational for the movement of a rookery is unknown but educated guesses are based upon predators in 

the area, food sources and adequate nesting sites.   Public testimony indicated that the Pavilion Estates 

site only provides the nesting area and contains very little in the form of a food source.  

According to testimony and the EAW a small portion of the rookery is located on this property with the 

majority of the rookery being located on two neighboring properties.   Development of this property 

may or may not disturb the rookery.  As pointed out in the response to the Minnesota Pollution Control 

Agency item 11 it is in the developer’s best interest to preserve as many of the old growth trees as 

possible.  

It is also noted within the EAW that an upland forest rookery exists about one-half mile to the east of 

this site in an area which has already been developed as suburban lots. 

Comments within the EAW and public comments, indicate other sites where Great Blue Herons were 

known to be have been within Olmsted County which have now been abandoned by the birds.    

There are no assurance that the birds will stay at this location with or without development. 

Comments to Environmental assessment Worksheet (EAW) 

 

I. The Purpose of Environmental Review 

II The Purposes of an EAW and an EIS are Clearly Different 

 A. Purpose of an EAW 

 B. Purpose of an EIS (The RGU Cannot Abandon its Duty to Order an EIS by Deferring   

      Issues to Permit Process). 

 C. An EAW Cannot Substitute for an EIS 

III. The Purpose and Content of Public Comments to the EAW 

IV. Itemized Comments to EAW – Mr Carrol L. Henderson 

V.  The Proposed Development Satisfies the General Standard and Four Specific Factors That  

must be Considered to Order an EIS 

 A. General Standard 

 B. Four Specific Factors 

VI. Insufficient Information Does Not Alleviate the Need for an EIS 

VII. Other Benefits of an EIS 

VIII The Right to Procedural Due Process; and Government Data Practices Act Request. 

IX. District Court Order Supports Need for EIS. 

 

Conclusions – Environmental Impact Statement is Legally Required 

 

Response:  



Thank you for the outline of the environmental rules and comments.  The court case is public 

record and has been provided for the public to review during this process.  We have reviewed 

your prospective and respectfully disagree with how you read the courts determination. 

 

Exhibit 1 – Comments from Carrol Henderson, Wildlife ecologist and retired Nongame Wildlife 

Program Supervisor, Minnesota Department of Natural Resources. 

 

1. The Rochester Great Blue Heron Rookery is unique in Minnesota and Olmsted County 

 
Response - Rochester Township has a 180 acre site within the Mayo Woodlands development of 

preserved hardwood forest.   It has been brought forward during the public comment process of the EAW 

that the there was a Great Blue Heron Rookery site within that forest at one time which has since moved.   

The rational for the movement of a rookery is unknown but educated guesses are based upon predators 

in the area, food sources and adequate nesting sites.   Public testimony indicated that the Pavilion 

Estates site only provides the nesting area and contains very little in the form of a food source.  

According to testimony and the EAW a small portion of the rookery is located on this property with the 

majority of the rookery being located on two neighboring properties.   Development of this property may 

or may not disturb the rookery.  As pointed out in the response to the Minnesota Pollution Control 

Agency item 11 it is in the developer’s best interest to preserve as many of the old growth tress as 

possible.  

It is also noted within the EAW that an upland forest rookery exists about one half mile to the east of this 

site in an area which has already been developed as suburban lots. 

Comments within the EAW and public comments, indicate other sites where Great Blue Herons were 

known to be have been within Olmsted County are now abandoned by the birds.    

There are no assurance that the birds will stay at this location with or without development. 

Many allegations were received that Mr. Carol Henderson’s comments have been misconstrued within 

the EAW.  Many of those references to Mr. Henderson’s comments have been changed in the updated 

EAW.  

Mr. Henderson has indicated this Rookery is unique.  His basis for that statement is somewhat flawed 

because in his comments he states that most of the studies done while he was with the DNR did not 

search out nesting sites for the Great Blue Heron, but only sightings and flight patterns of the birds.   This 

site is only unique because it was found. 

The population of the GBH within Minnesota is also somewhat of a mystery.  Most of the data found on 

the numbers of herons date back at least twenty or more years.   Since we are not experts on this we 

must look to the regulatory authority which is the US Fish and Wildlife Service.  It is their job to 

determine what birds need protection beyond the Migratory Bird Treaty Act Of 1918.  The GBH is not 

listed as an endangered spices.  

2. Long-term sustainability. 



Response - Because sites sits on an upland forest which provides protection for the birds and is difficult to 

find because of full leaf-out and the trees do not die from the high pH supports the comments that other 

such sites may exist, they just haven’t been found. 

3. Long-Term Carrying Capacity.  

See response from 1 & 2 above 

4. Summary  

See response from 1 & 2 above 

Other Reported GBH Colonies in Olmsted County 

See response from 1 & 2 above 

IN LIGHT OF MY EXPERIENCE AND UNDERSTANDING OF THE BIOLOGY, NESTING HABITS, HABITATS AND 

DISTRIBUTION OF GBR IN MINNESOTA, THES ARE MY COMMENTS ON THE CONTENT, ACCURACY AND 

COMPLETENESS OF THE PAVILION ESTATES SUBDIVISON EAW AND BLUE LINE –XENOPS GBH ROKERY 

REPORT 

Response – The report has been updated and corrections made.  Mr. Henderson’s responses are noted. 

Comments by Brett Ostby: 

Because Mr. Ostby’s comments did not contain headings or page numbering we chose themes which 

Mr. Ostby addressed. 

Specific Issues Township Failed to Address:  

Response – When presented with an EAW we look at the content and determine if all the questions have 

been answered.  If it was difficult to review you should take that up with the EQB and have the format 

reset.  As far as the township knows the data provided was accurate.  Understand that since it is the 

obligation of the proposer to provide the data it will support what they are looking to do.     

EAW is Bias: 

Response – See the response above.  You have pointed it out as a respondent and that is how responses 

to an EAW are intended. 

National Heritage Database:    

Response - When confronted with this question we asked the Minnesota Department of Administration 

State Historical Preservation Office the following question via email:  “ Kelly:  Who normally submits 

projects for the historical review.  Is it the proposer’s responsibility or the local governments?”   

The response from SHPO: “It varies who submits the requests.  It is not required that anyone consult 

with SHPO prior to the EAW. However, oftentimes it is a consultant that requests review prior to the 

EAW, so comments can be included in the EAW. In this case, I’m not sure who WSE is, who hired them, or 

how they submitted the request to our office.  Oftentimes we don’t see these projects until the EAW is 

published to the EQB monitor and the EAWs are distributed to the list of reviewing agencies.  It doesn’t 

really matter, as our comments would be the same, but I was just surprised to see the comment under 



Item 13 and wanted to mention that as far as I know we never received a request for review and I’m not 

sure what they meant by SHPO has been “unresponsive to further inquiry”.   I just couldn’t find anything 

in our records.”   

 
The applicant states they submitted the question well before the EAW was submitted and that they 
received no response.  (Email are exhibits 9 and 10) 
 
Incomplete based on biodiversity:   
 
Response – In your letter you request the biodiversity be addressed and state that geology and soils had 
been covered but forest and flora have not been.   
 
10. Geology, soils and topography/land forms: a. Geology - Describe the geology underlying the project 
area and identify and map any susceptible geologic features such as sinkholes, shallow limestone 
formations, unconfined/shallow aquifers, or karst conditions. Discuss any limitations of these features 
for the project and any effects the project could have on these features. Identify any project designs or 
mitigation measures to address effects to geologic features. b. Soils and topography - Describe the soils 
on the site, giving NRCS (SCS) classifications and descriptions, including limitations of soils. Describe 
topography, any special site conditions relating to erosion potential, soil stability or other soils 
limitations, such as steep slopes, highly permeable soils. Provide estimated volume and acreage of soil 
excavation and/or grading. Discuss impacts from project activities (distinguish between construction and 
operational activities) related to soils and topography. Identify measures during and after project 
construction to address soil limitations including stabilization, soil corrections or other measures. 
Erosion/sedimentation control related to stormwater runoff should be addressed in response to Item 
11.b.ii. NOTE: For silica sand projects, the EAW must include a hydrogeologic investigation assessing the 
potential groundwater and surface water effects and geologic conditions that could create an increased 
risk of potentially significant effects on groundwater and surface water. Descriptions of water resources 
and potential effects from the project in EAW Item 11 must be consistent with the geology, soils and 
topography/land forms and potential effects described in EAW Item 10.  
 
Response - Geology and soils are required to be addressed whereas the forest canopy and flora are not 
required. 
 
Forest Removal:   
 
Response – The updated EAW reduces the amount of forest removal down to 5.24 acres. 
 
Continuing with accurate accounting of biodiversity 
 
Response – The DNR’s response did not include the lack of accurate accounting of biodiversity.  (Exhibit 
4) 
 
Disagreement is how data was used:   
 
Response – Your interpretation of the data is noted.   
 
West report: 



 
Response – The West report confirms that the 8 Street Rookery exists which was unknown prior to the 
EAW. 
 
Hypotheses:   
 
Response – Hypotheses were given but then went on to state the “The EAW has not provided sufficient 
evidence to address or reject any of these hypotheses.”   The hypotheses you presented are in favor of 
doing an EIS and determining the EAW incomplete which would have been a much easier statement to 
make.  You do a good job in supporting an EIS but you forget the most important part which is:  
 
Rochester Township has a 180 acre site within the Mayo Woodlands development of preserved 

hardwood forest.   It has been brought forward during the public comment process of the EAW that the 

there was a Great Blue Heron Rookery site within that forest at one time which has since moved.   The 

rational for the movement of a rookery is unknown but educated guesses are based upon predators in 

the area, food sources and adequate nesting sites.   Public testimony indicated that the Pavilion Estates 

site only provides the nesting area and contains very little in the form of a food source.  

According to testimony and the EAW a small portion of the rookery is located on this property with the 

majority of the rookery being located on two neighboring properties.   Development of this property may 

or may not disturb the rookery.  As pointed out in the response to the Minnesota Pollution Control 

Agency item 11 it is in the developer’s best interest to preserve as many of the old growth tress as 

possible.  

It is also noted within the EAW that an upland forest rookery exists about one-half mile to the east of this 

site in an area which has already been developed as suburban lots. 

Comments within the EAW and public comments, indicate other sites where Great Blue Herons were 

known to be have been within Olmsted County which have now been abandoned by the birds.    

There are no assurance that the birds will stay at this location with or without development. 

You could go on to hypothesize that with development they are sure to move, but the 8th Street Rookery 
exists and in an area that has already been developed into suburban lots. 
 
EAW discussion:   
 
Response – As you can see I was the individual who signed the EAW.  No attempt to contact me was 
cited. 
 
Other area can and should be developed: 
 
Response - The Olmsted County Land Use: “ The 1995 Plan and the CLUES model have been revised three 

times since 1995, chiefly reflecting changes in the approach to suburban residential development 

reducing the relative importance of contiguity and proximity to employment centers as factors 

influencing suburban style residential development. Changes were made to the Plan map and the CLUES 

model in 2000, 2003, and 2006.  



Since 2006, the County has been working with City or Rochester and TCPA township representatives to 

address changes in approach related to other aspects of the Land Use Plan. Three issues have been 

identified:  

 the mechanisms for designating suburban residential land;  

 the types and locations of appropriate rural business uses; and  

 the types of interim development that should be accommodated and the standards that should apply to 

interim development. (Interim development is development in urban service areas beyond the immediate 

service limits of municipal services but providing for ultimate urban intensity of development and 

ultimate connection to urban services.)  

This document presents those policy changes and the Future Land Use Plan Map as an updated guide to 

the County’s land use decisions.” 

Rochester Township within its own land use plan encourages suburban residential development.  Recent 

developments such as Millie Meadows, Lilly Farm and Mayowood Estates extend the suburban lifestyle in 

Olmsted County.  Lilly Farm abuts the Pavilion Estate Development.  Boulder Creek Subdivision, a 

suburban development, is adjacent to the property to the south.   

This property and properties to the west of this parcel are slated for urban development within the 

Olmsted County Land Use.  Urban development means city sewer and water at a density of 

approximately three to four dwelling per acres.  Since 60th Ave SW has an approved plan to become a 

future circle drive for the City of Rochester, some of this area may be used for commercial development.  

Urban development generally removes the majority of the tree cover and provides greater changes to 

the slopes and grades of the lands.   

Because of the large amount of Decorah edge features and terrain on the Pavilion Estates property, 

Olmsted County agreed to change the designation of this land from urban development to suburban 

development.  Olmsted County agreed that this property would be best suited for suburban development 

knowing that the Blue Heron Rookery existed on the site.   

 
Mitigation: 
 
Response:  The Township uses a development agreement to mitigate issues brought up during the EAW 
process.  Such things as requiring all septic systems to be mounds, raingardens, individual lot grading 
plans and size of home footprint.  You are correct in that covenants are not the proper way to manage 
the development long term.  The Township could use deed restrictions on the lots to manage stormwater 
and turf.   
 
Stormwater mitigation:  
 
Response - The current MPCA standards will be enforced.  Runoff will be treated and will not be greater 
than pre development. 
 
Cumulative effects: 
 



 

Response – Will be addressed in the declaration. 
 
The following is a response to a letter from Save the Rookery dated 26th August 2021 
 
Climate Change: 
 

Response - We recognize that forest cover helps in sequestering carbon.  Additional cover in 
plantings of trees in shrubs after development will offset some of the lost tree cover.   
 
The updated EAW reduces the amount of tree removal down to 5.24 acres 
 
EAW content:  
Response - Several people including Mr. Ostby, Mr. Tom Casey, Mr. James Peters and the Save the 
Rookery comments provided several pages of comments on the size of the EAW spent an extensive 
amount of time stating that: “The EAW is a brief document prepared in worksheet form which is 
designed to rapidly assess the environmental effect which may be associated with a proposed project.  
The EAW serves primarily to: 
 A. aid in the determination of whether an EIS is needed for the proposed project; and 
 B. serve as a basis to being the scoping process for an EIS.” 
  
After those comments they sent an extensive number of pages stating what the EAW was missing.  In 
fact, the pages sent stating what was missing far exceeded the suggested 18-to-20-page format. 
 
An updated EAW with corrections is being provided as Exhibit 7. 

Corrections to public statements 

Response – Duly noted. 

The following pages are comments received from Save the Rookery Exhibit 1 A  - Responses are 
imbedded in the pages 
 

EXHIBIT 
1A 

 

Comments on the Pavilion Estates EAW 

 
By Save the Rookery, a volunteer group of concerned citizens 

 
 

 
Executive Summary 

 

 
1) The EAW will be removing trees and building roads, houses, and other hardscape. The 

water runoff as it is currently planned needs more study because Cascade Creek is 



downslope from the development. While the developer states no land will be cleared 

by the shoreland, they are in fact clearing 17.6 acres of the total 28.9 acres (over 50% 

clearing of woodlands and vegetation). Further they mention that there is more than 

18% grade on the property with north facing slopes to the creek. It is mentioned that 

prevention plans will be developed in the future but are not in place as of now. Many 

potential environmental impacts exist - none of them will be convincingly mitigated by 

rain gardens - especially when considering the increased rainfall and heavy storm 

events due to climate change that are already happening. This central mitigation 

strategy is unenforceable and could easily be removed by future residents. 

 

  Response – The number acres of tree removal has been reconfigured in the updated EAW and 

reduced to 5.24 acres 

 

2) In order to comply with Minnesota law and policy, the EAW must analyze the GHG 

emissions that the development will emit, possible mitigation measures to reduce those 

emissions, and the impacts of climate change on the Project. 

 

Response – The reduction in GHG emissions will be ascertained through new construction design 

including the use of energy efficient appliances (energy star), the saving of the existing tree cover 

and the use of raingardens. This is only a ten-house rural development rather than an urban 

development which would have been more like 30 homes and complete removal of the trees.   

The fact that only 10 dwellings are being placed on the property and the commute to downtown 

Rochester is approximately 5 miles.  As you push development further and further out the 

amount of drive times and emissions associated with it will increase. 

 

This is known as putting homes, jobs, stores, parks, schools, and other destinations 

Close to one another so people can drive shorter distances.  The Olmsted County Land Use Plan 

via the CLUES Model takes these things into consideration when determining where suburban 

development should be placed. 

 

The development will use raingardens to allow infiltration and uptake of stormwater rather than 

passing on down to river. 



 

3) More specific to Great Blue Herons which is the focus of the EAW, there is no 

cumulative assessment, analysis, or discussion of effects. As we continue to disturb 

habitats 

supporting this species at a greater rate than we restore or create new habits, how 

can this project not be listed as anything but a loss. This one disturbance will not 

cause extinction or extirpation, but it makes the Great Blue Heron more vulnerable to 

other 

. disturbances. We do not know the threshold at which too many cumulative disturbances 

_will result in extirpation. Citizens have demonstrated that they want this species to 

thrive. An environmental impact statement should be required by the township, as it 

will help settle this issue. 

 

Response - Rochester Township has a 180-acre site within the Mayo Woodlands development of 

preserved hardwood forest.   It has been brought forward during the public comment process of 

the EAW that the there was a Great Blue Heron Rookery site within that forest at one time which 

has since moved.   The rational for the movement of a rookery is unknown but educated guesses 

are based upon predators in the area, food sources and adequate nesting sites.   Public 

testimony indicated that the Pavilion Estates site only provides the nesting area and contains 

very little in the form of a food source.  

 

According to testimony and the EAW a small portion of the rookery is located on this property 

with the majority of the rookery being located on two neighboring properties.   Development of 

this property may or may not disturb the rookery.  As pointed out in the response to the 

Minnesota Pollution Control Agency item 11 it is in the developer’s best interest to preserve as 

many of the old growth tress as possible.  

 

It is also noted within the EAW that an upland forest rookery exists about one-half mile to east of 

this site in an area which has already been developed as suburban lots. 

 

Comments within the EAW and public comments, indicate other sites where Great Blue Herons 

were known to be have been within Olmsted County are now abandoned by the birds.    

 

There is no assurance that the birds will stay at this location with or without development. 

 

4) The developer has not attached the Natural Heritage letter from the DNR. The EAW 

is incomplete with.out this required document. 



 

See Exhbits  

 

5) There is not an adequate description of how the developer plans to mitigate the 

environmental impacts of cumulative potential effects. The EAW omits to mention 

effects including but not limited to: the surrounding area including fragmentation 

from nearby suburban developments, recent loss of other rookeries, GHG 

emissions, Cascade Creek flooding due to increased runoff during rainfall, 

runoff from impervious surfaces flooding neighbors in lower lying areas, runoff 

carrying fertilizer and herbicides into the creek - and pollution of downstream 

wetlands from unmitigated runoff in the relevant geographic area. 

 

Response – The number and locations of other rookeries in Olmsted County is unknown as is the 

current bird population.   The DNR uses volunteer groups such as yours to determine the 

locations and number of birds.  We assume because of lack of funding and the fact these birds 

are not on an endangered spices list this exercise has not been take up by the Non-game 

Wildlife Division of the DNR.   

 

The cumulative potential effects of this development are similar to other suburban 

developments within Olmsted County and Rochester Township.  When the Lily Farm 

Development was proposed it had the same potential cumulative effects.  Rochester Township 

has not received any indication that the Lily development has created any environmental 

concerns. 

GHG emissions and runoff are covered in number 2 above.  Through good engineering practices 

and MPCA regulations which required the runoff predevelopment must not be greater than 

post development and stormwater management surface water quality after development is 

improved.    

 

6) Impacts to our community, especially those that affect the health and well being of 

traditionally ignored or marginalized members of our community, ought to be 



considered within an EIS. 

 

 Response - These communities are considered within the Olmsted County Land Use Plan and 

Comprehensive Plan along with the City of Rochester Comprehensive Plan.  

     Rochester Township is required by Statute to be as strict as or stricter than Olmsted County in 

their regulations.  Higher density housing is not allowed within the township. 

 

7) It is a false statement that "the greatest threat to the local ecology is that the abutting 

Adamson and Segura properties are designated as Rochester's Future Urban 

Service Areas." The facts: Adamson and Segura are currently doing everything within 

their 

power to try to get the rookery acreage permanently designated as a state "Scientific and 

Natural Area" (SNA) that can never be developed. They are working with Friends of the 

MN SNA(FMNSNA) to achieve this goal. 

  

 Response – Admirable and noted. 

 

8) The EAW failed to classify the state of the forest using accurate and precise, ecological 

terms. The history of tree harvest also does not match with claims of the forest's 

"value". While the soils1 and geology have been accurately and precisely described, the 

work of experienced forest ecologists, such as Dr. Lee E. Frelich (work cited by others 

in the EAW review) have provided an entirely different accounting of the forest 

ecosystem. 

 

 Response – Noted but see your next question. We had many complaints about the size of the 

EAW stating the document should be 18-20 pages.  You provide not supporting Rule or Statue 

indicating that regulation.  I would suggest you review other EAW’s and you will find very few 

that are 18-20 pages in length. The information provided within the EAW was to support the 

things that were outlined in the petition.     

 

9) The EAW author has misused and misinterpreted readily available state data in an 

attempt to downplay the ecological significance of the forest and Cascade Creek. 

There also appears to be an attempt to overwhelm the reader with data that gives the 



 

impression of importance but lacks context. These data are from secondary sources 

derived from analyses that have not been sufficiently explained to the public as to why 

they were included in this EAW. 

 

            Response – See response above.  An updated EAW has been provided with corrections. 

 

10) Save the Rookery is a group of volunteer community members who came together 

without recruitment, united by a common concern over land use decisions in Olmsted 

County that continue to privilege residential developments for the wealthy while 

rapidly eroding the natural areas that used to surround the city of Rochester, and 

used to enhance the region with ecological resilience and diversity. 

 

 Response – Noted 

 

                                                                                                                                                                                                                  

Project Description p6 

Neighbors opposed to abutting suburban development have engaged activists to develop and 

maintain a "Save the Rookery" website and social media campaign. 

This is a completely false statement. It is a fabrication and falsehood created by the 

developer's consultant to mislead and misrepresent the large, active, genuine grassroots 

constituent effort advocating the preservation of this forest and rookery. It misrepresents how 

Save the Rookery began and how it has grown and continues to grow. The vast majority of the 

900+ people who have joined the Save the Rookery facebook group, the 2,000+ people who 

have visited our website, the 200+ people who have donated money, the hundreds of people 

who have put Save the Rookery signs in their yard, or bought Save the Rookery tshirts to wear, 

have never met or heard of Segura/Parkins or Adamson. They/we are not paid advocates, as 

Mr. Broberg suggests, or as he is himself. If we are activists, we are unpaid citizen activists 

joining together to try to make our township a better place to live in now and in the future. We 

are fighting to protect and preserve something in the township that is of great value to us 

personally, to our community, to science and to nature. We believe this issue cuts to the very 

core of what we believe is the township's mission: to create a better township for its citizens 

and future generations based on those citizens' expressed values and desires. We are 

expressing those desires and values as loudly and clearly as we can. This needs to be 

corrected in an EAW to reflect the situation accurately. 

 
The project description goes on to state that the Original Pavilion Estates plan reported 

Rookery observations. This is inaccurate. Condor Estates (as the development was initially 



 

called) made NO mention of a Rookery. In February, it wasn't until Tim Parkin called the 

Rochester Township and expressed concern for the Rookery that it was first mentioned 

anywhere. And it was during an injunction hearing that Mr. Broberg, under oath, testified that 

he first learned of the Rookery when Roger Ihrke called him in February advising that the 

township received a call on this topic. Mr. Broberg elaborated in court that he did not see the 

Rookery on his initial walkthrough of the land. Further, he stated, in his line of work, he is used 

to looking at the ground and not up in the sky. This paragraph misrepresents the truth, 

bringing into question what considerations were taken about the protection of the Rookery. 

 
Response – noted 

 
P9 Project Description/ Landscape setting 

The road ditch will be designed for stormwater conveyance on the west side of the private 

road following the Township Subdivision Standards. In addition, each home will be served by 

private rain gardens designed for water quality and rate control. Stormwater management is 

being developed to protect the steep slopes and designated Bluff/ands and shore/ands. 

What prevents future homeowners from re-landscaping their lots to remove the "private rain 

gardens" and install irrigation pesticide and fertilizer-reliant lawns? 

Where are the stormwater management details, the "conservation features" for protecting the 

steep slopes and designated Blufflands and shorelands? 

Conclusion: Incomplete information, EAW makes no mention of enforceable mitigation efforts. 

 

 

 

 

Response – Creation of the raingardens will be governed though a development agreement between the 
town and developer and will be held in place through deed restrictions.   

 
P15 8) Land Use 

The history of logging and pasture use, along with the proliferation of reed canary grass, garlic 

mustard, glossy buckthorn, and prickly ash, has reduced the Biological Diversity Significance 

(Fig. 15) to be below the threshold of significance and has diminished the Biological Ecological 

Health Score (Appendix 1, fig. 2) to be like the subdivisions to the east. 

Implies a backwards logic that because the area has already been impacted, invasive 

species are present and biodiversity has been reduced, its OK to further impact and reduce 

biodiversity here. This process tends to ignore the important features of the site and highlights 

the negative aspects in an attempt to make it ok to impact it with development. 

 
It is not in its most virgin natural state, but it yet provides multiple ecological services - 

including a mature canopy - that outweighs the negative impacts from the invasive species. 

The existing native plants have not been noted or catalogued. See: Dr. Lee Frelich's list of 

native plant in his attached comments and Brett Ostby's list of native plants, both from 

surveying visits to the adjacent properties to Mr. Connelly's. 

 



Response – The EAW looks at current conditions and addresses those.   

 

 
P18 b. Discuss the project's compatibility with nearby land uses zoning, and plans listed in 

ltem9a above, concentrating on implications for environmental effects. 

The discovery of the small Section 6 Great Blue Heron rookery has caused public concern and 

raised land use compatibility with this waterbird nesting site. However, the Save the Rookery 

advocates have not yet objected to the Future Urban Land Use designation in the Olmsted 

Comprehensive Plan. 

Most citizens - the Rookies included, do not understand the Olmsted Comprehensive 

Development Plan - we requested a meeting with Commissioner Kiscaden at the time of the 

County's approval of the new land use designation to review the Proposed Olmsted County 

Land Use amendments -- we continue to wait for her to schedule this meeting. 

 

Response – Noted 

 
c. Identify measures incorporated into the proposed project to mitigate any potential 

incompatibility as discussed in Item 9b above. 

The owner and development team are currently reviewing new nest census data on the 

Connelly property for possible nest area avoidance and impact minimization. However, because 

there are few active nests and a more prominent rookery closer to the primary food sources of 

the GBH, the greatest threat to the local ecology is that the abutting Adamson and Segura 

properties are designated as Rochester's Future Urban Service Areas. 

This is a false statement that "the greatest threat to the local ecology is that the abutting 

Adamson and Segura properties are designated as Rochester's Future Urban Service Areas." 

The facts: Adamson and Segura currently doing everything within their power to try to get the 

rookery acreage, including the parts of the rookery plus buffer zones on their own properties, 

permanently designated as a state "Scientific and Natural Area" (SNA) that can never be 

developed. They are working with Friends of the MN SNA(FMNSNA) to achieve this goal. The 

FMNSNA have visited and documented the value of this land. They have found it so valuable 

and worthy of protection that they hired their own attorney to review and prepare comments to 

this EAW - see packet from Tom Casey, Esq. 

 

Response - Noted 

 
P26 b. Describe effects from project activities on water resources and measures to minimize or 

mitigate the effects in Item b.i. through Item b.iv. below. 

Stormwater treatment will be incorporated into the development area and designed to maintain 

existing stormwater flow rates and volumes. Sediment and runoff from roofs, roads, driveways, 

yards, and gardens will be treated primarily on rain gardens before it reaches Cascade Creek. 

What is the assurance that these stormwater management low-impact designs will be installed 

and how will they be maintained? 

What would prevent a homeowner from taking these out and installing standard turf lawn - 

with its known environmental impacts of decreased habitat, fertilizer runoff and increased 

emissions 

from lawn mowers? 

Do these technologies actually work in Olmsted County? How do they add value that 



improves upon what is already being provided by the forest? 

 

Response – Creation of the raingardens will be governed though a development agreement between the 

town and developer and will be held in place through deed restrictions.   The plan has been reconfigured as 

shown in the updated EAW which reduces the amount of forest cover being removed.  

 

 

 

T he developer needs to show their calculations explaining how 3 acres of rain gardens on an 

18 percent grade (in areas) can prevent stormwater from running off into the creek. 

On July 6th 2019, heavy rains forced water from the creek that runs through the Connelly 

property several hundred feet out of its normal path -- washing out the road to the 

Segura's, T hompson's, and Nigon's properties, see images below: 

 

Response – MPCA regulations require that stormwater predevelopment cannot be increased.   

 
 

Today, a local media source published a reminder of what happened in 2007 and will happen 

again to Cascade Creek because of climate change and because the watershed is mostly 

agricultural or developed2
• Had the watershed been more forested, it would have served as 

natural storm water control, flow would have been moderated. This is well established 

watershed science and management. Some of the road washouts seen here can and will 

happen to roads like 60th Ave and 45th Ave. The Township should understand that these 

events are an inevitable outcome of cumulative policies and can be mitigated by better zoning 

and planning. The EAW presents policy as an excuse not to do a better job on land use policy 

in the county, zoning at the Township, and general protection of natural resources. The 

cumulative effects of development policies of Rochester Township - and specifically, the 

cumulative effects upon the watershed from this Project- need greater study in the form of an 

EIS before irreversible decisions are made regarding development. 

 

Response -  See the two response immediately above. 

 
P31 (2) Other surface waters- Describe any anticipated physical effects or alterations to surface 

water features 

Water quality will be enhanced by the direct avoidance of land clearing, structures, and roads 

within the Shore/and, and by the installation of stormwater management features designed 

along the private road and in the lots. 

How can it be stated that "water quality will be enhanced" by the development when any activity 

 
2 https://y105fm.com/minnesota-flashback-14-years-aqo-auqust-storm-took-7-semn-lives/ 
 

that adds hardscape and clears away functional forestland impairs rather than enhances the 

water quality of the creek? 

   
  Response – See responses above  



 
 

While the developer states no land will be cleared by the shoreland, they are in fact clearing 

17.6 acres of the total 28.9 acres (over 50% clearing of woodlands and vegetation). Further 

they mention that there is more than 18% grade on the property with north facing slopes to the 

creek. It is mentioned that prevention plans will be developed in the future but are not in place 

as of now. Finally, the developers state that Cascade Creek is "impaired water" and that future 

homeowners will need to use low phosphorus fertilizer. Here the developers acknowledge a 

problem with runoff and offer no solution to fix it. It is clear that this EAW in and of itself does 

not offer solutions to identified problems. 

 

Response – The development plan has been updated to reduce the amount of trees being removed. 

Item b.iv. Water Flow onto Segura property- 

In the submitted EAW by the developers of Condor/Pavilion Estates, it is noted that water 

runoff has been mitigated to prevent water going to other people's property. An example of an 

impact that is not mentioned or quantified: Mr. Connelly's property has elevation points that 

are higher than neighboring properties. These cause water from rainstorms to enter the Segura 

property. In 2019 when there was 14 inches of rain in a couple week period, water came onto 

the Segura property and against the house. 

The proposed development would create impervious conditions, creating increased runoff 

onto neighboring properties. The development's mitigation plan fails to show how they will 

correct this problem and is unclear they understand the actual water flow. According to a 

Minnesota Pollution Control article3
, most climate models show increased annual 

precipitation in Minnesota. Further, climate change in Minnesota will have an impact on 

migratory birds. As noted, "with less predictable temperatures and rainfalls, birds are arriving 

earlier, and their breeding seasons are moving up in the year" (Minnesota Pollution Control 

Agency, 2020). 

Migratory birds are also impacted from climate change and the proposed EAW fails to show 

mitigation for this cumulative effect. 

 

Response –   The EAW petition requested analysis of impacts to wetland, flooding, increased runoff 

and erosion.  These issues were adequately covered in the sections of the report relating to water 

resources.  Base on site investigations, and the project design there are not wetlands outside of the 

protected floodway and shorelands. Erosion and sedimentation will be controlled during construction 

in compliance with Nation Pollution Discharge Elimination Systems (NPDES) Stormwater Permit for 

Construction Site Activities.  In addition, the developer and future lot owners will provide stormwater 

rate control and sediment removal in landscape features in accordance with township review and 

approval of the grading plans for the shared roadway and  

 

 

 



 

 

 

For each individual lot.  The stormwater features must be constructed, stabilized and maintained in 

accordance with Rochester Township’s MS-4 NPDES Permit. 

 
P33 11. Contamination/ Hazardous Materials/ Waste 

c. Project related use/storage of hazardous materials - Describe chemicals/hazardous 

materials used/stored during construction and/or operation of the project including method of 

storage. Indicate the number, location, and size of any above or below ground tanks to store 

petroleum or other materials. Discuss potential environmental effects from accidental spill or 

release of hazardous materials. Identify measures to avoid, minimize or mitigate adverse 

effects from the use/storage of chemicals/hazardous materials including source reduction and 

recycling. Include development of a spill prevention plan. 

Encouraging property owners to use minimal fertilizers - presumably due to the danger of these 

chemicals running off into the creek. 

How is this to be enforced? 

What is an acceptable level of fertilizer use, if any? 

 

No discussion of potential environment effects from accidental spills or long term use of 

fertilizers, herbicides, pesticides, etc. Rain gardens cannot process all these chemicals at 

the elevated flow rates anticipated during heavy storm events. More study is needed and 

better mitigation strategies should be proposed. 

 

 

Response – Construction equipment stored on site will be refilled using mobile tanks which are not 

stored on site.  Each construction company is required to have an emergency hazardous materials 

mitigation plan.  Fertilizer use will be limited because of the limited size of the actual lawns.  

 

 
P34 12. Fish, wildlife, plant communities, and sensitive ecological resources (rare features) 

d. Identify measures that will be taken to avoid, minimize, or mitigate adverse effects to fish, 

wildlife, plant communities, and sensitive ecological resources. 

The large lot design has largely preserved 56% of the woodlands from destruction. However, 

some additional habitat fragmentation is likely to occur as roads are constructed, and homes 

are constructed on the lots. Landscaping for wildlife, including natural area planting, tree and 

shrub establishment, nesting, and feeding areas, will encourage new homeowners. 

The EAW indicates that the forest will be fragmented by the development - and nearly 50% 

of the woodlands destroyed. How are the homeowners to be encouraged to re-establish 

natural areas? How is this to be enforced to mitigate permanent environmental impacts to 

animal habitats, mature woodlands, Cascade Creek and communities downstream? 

 
 
Response -   The plan has been reconfigured.  Proposed tree removal is now limited to just over 5 acres. 



 
P40 b. Describe rare features such as state-listed (endangered, threatened, or special concern) 

species, native plant communities, Minnesota County Biological Survey Sites of Biodiversity 

Significance, and other sensitive ecological resources on or within close proximity to the site. 

Provide the license agreement number (LA) and/or correspondence number (ERDB) from which 

the data were obtained and attach the Natural Heritage letter from the DNR. Indicate if any 

additional habitat or species survey work has been conducted within the site and describe the 

results. 

WSE Engineering, Inc. requested a review of the Minnesota DNR Natural Heritage Database on 

May 7, 2021, to review the presence of state threatened, endangered, or special concern 

species. The Natural Heritage Information System request was per License Agreement LA-685, 

issued September 2013 to WSE Engineering, Inc. As of July 7, 2021, the report has not been 

received. 

The MNDNR is unresponsive to our data inquires(sic). 

 
The developer has not attached the Natural Heritage letter from the 

DNR. The EAW is incomplete without this requirement. 

 

Response:  In the appendix of the EAW you will find a request to obtain the 

National Heritage Data Base information.  That request was made over 18 

weeks ago by Joe Tenley of WSE Engineering.  We cannot force the DNR to 

provide the information nor did the DNR state the requirement in their 

response.   

 

 
P42 c. Discuss how the identified fish, wildlife, plant communities, rare features and 

ecosystems may be affected by the project. Include a discussion on introduction and spread 

of invasive species from the project construction and operation. Separately discuss effects to 

known threatened and endangered species. 

 
Control of pet cats and minimizing the fragmentation of the deciduous forest and shrub will be 

beneficial. 

Confusing language, no plan to alert new homeowners to the importance of minimizing 

these impacts. The fragmentation of the forest by the development and the likely presence 

of domestic cats(and dogs) will NOT be beneficial to the ecology. These will be 

unenforceable irreversible detrimental impacts. 

 

Response – The Olmsted County Land Use Plan is an extensive document which weighs which area 

should be developed.   Olmsted County is a growing community.  This development is similar to 

other developments in the area. 

 

 
P45 16 Air 

a. Stationary source emissions 



The ten residential units of the proposed development would be supplied with 60,000 BTU 

natural gas/ liquid petroleum gas furnaces or electric heating and cooling. This development will 

not 

generate greenhouse emissions that warrant concern. Air emissions from the residential 

heating units will yield carbon dioxide, carbon monoxide, and nitrogen oxides at a rate 

comparable to other suburban homes of similar size. 

Clearly, this Project has the potential to produce significant greenhouse gas (GHG) 

emissions. In particular, the decision to construct natural gas infrastructure will result in 

unnecessary emissions that could be avoided by electrifying appliances and heating. T he EAW 

should estimate the emissions caused by onsite fuel combustion and consider alternatives to 

design a better project. It is documented that homes using natural gas emit greenhouse 

gasses at a rate that DOES cause concern. 

Considering GHG emissions aligns with Minnesota law and policy, which call for steep 

reductions in GHG emissions throughout the state-reductions that will not be accomplished 

without significant action across all sectors. Minnesota's 2007 Next Generation Energy Act 

acknowledged the threat GHG emissions pose to public health and welfare by setting a goal 

to reduce statewide emissions 80 percent below 2005 levels by 2050.4 Unfortunately, 

Minnesota is not on track to meet this goal.5 Recognizing that a coordinated approach is 

needed to address the existential threat of climate change, the governor's office has created 

a Climate Change Subcabinet, which will identify strategies to help Minnesota meet or 

exceed its goals for reduction of GHG emissions and enhance climate resiliency in 

Minnesota.6 Incorporating an analysis of GHG emissions into the Project's EAW, therefore, 

will advance a critical goal of the State of Minnesota. 

In order to comply with Minnesota law and policy, the EAW must analyze the GHG emissions 

that the development will emit, possible mitigation measures to reduce those emissions, and 

the impacts of climate change on the Project. 

 
Without considering the Project's climate impacts, the Township cannot make a reasoned 

decision about its environmental effects. In order to comply with Minnesota law and public 

policy, an EAW must analyze (1) the amount of GHG emissions that will be produced by the 

project, (2) mitigation measures that could reduce those emissions, and (3) the impacts of 

climate change-particularly increasing rainfall events-on the Project. For these reasons, 

STR requests that the Township revise the EAW to include this vital information - or order an 

EIS that incorporates these studies. 

 
Failure to request this information would be a clear indication that the Township is willing to 

ignore the climate reality that is impacting our community, the region, the state of MN and 

indeed the world. We encourage the Township to examine the development patterns they 

have promoted that help drive the profits of the few while harming the greater community 

and the common good. The Township should listen to the overwhelming majority of their 

constituents asking that they gather more information before approving the development of 

one of the fewremaining natural places in our county. This woodland - with its blend of mature 

and newer trees 



 

- provides multiple environmental services - including absorbing more greenhouse gasses than 

the same acreage of mature deciduous or tropical forests.7 

 
Because of the potential for significant environmental impacts, the Township must revise the 

EAW to analyze these climate impacts, despite the challenges associated with quantifying 

direct climate impacts from an individual development or source. As explained by the Council 

on Environmental Quality (CEQ), climate change by its nature results from the incremental 

addition of GHG emissions from millions of individual sources that collectively have a large 

impact. 8 Any single project, no matter how large, is unlikely to cause a measurable change in 

the global climate on its own. Accordingly, if a RGU like the Township could avoid assessing 

GHGs by stating that any individual source is not significant because "This development will 

not generate greenhouse emissions that warrant concern," then no project's emissions 

will ever be reviewed. Because emissions from the Project will add to the effects of climate 

change, the Township must by law analyze them in the EAW. 

 
In order to capture all the potential GHG emissions from the Project, the following sources 

must be considered: 
• Land-use change - converting previously undeveloped land into developed land 

releases GHG emissions from soil and foliage that are displaced for development.9 

• Electricity generation - although greenhouse gases from the electric sector are 

decreasing, electricity generation is the single largest source of greenhouse gas emissions in 

buildings. 10 While Minnesota's energy grid is becoming cleaner and the electrical sector 

overall has decreased its GHG emissions, electricity is still a significant source of GHGs. 

• Space and water heating - Particularly when powered with gas or propane rather than 

electricity, water heaters and furnaces can be a significant source of emissions-in 

Minnesota, natural gas is the largest contributor to emissions within the residential and 

commercial sectors. 
11 

 

• Cooling and refrigeration - Refrigeration and air conditioning can result in a wide variety 

of GHGs during installation, use, and disposal, and many of these gases have a global 

warming potential significantly higher than that of carbon dioxide. 12 

 
b. Vehicle emissions - 

 
Construction vehicle emissions from earth moving equipment will be temporary and prevalent 

only during daylight hours. Modern equipment will be maintained with current emission 

controls will be employed by the contractors. 

Vehicle-related air emissions are typically reviewed as a function of the total number of parking 

spaces provided for a facility. Still, they may be influenced by traffic operations that cause traffic 

delays. Pavilion Estates is expected to have approximately 40 parking spaces (4 spaces/lot). 

Parking will not be allowed on the private road. 

Mobile source emissions from the added traffic will be temporary and have been assumed to be 

typical of similar suburban single-family residential developments. 



 
Emissions from construction vehicles and other mobile sources include significant levels of 

GHGs. Besides transporting materials and operating heavy equipment, producing 

construction materials such as cement and steel also have significant GHG impacts. These 

emissions should be calculated - their effects are not "temporary". GHGs from construction 

vehicles and daily vehicular use of housing residents have permanent impacts upon both the 

local and global environment, speeding up rather than slowing down climate change. "Diesel 

odors" are nothing compared to the long-lasting effects of diesel emissions upon the 

environment and climate. 

An Environmental Assessment is incomplete without calculating the associated known GHG 

emissions that are an unavoidable consequence of development. The Township needs to 

include this information in the EAW. 

 
P54 17. Cumulative potential effects 

The potential contribution to cumulative impacts includes: 

• Loss of woodlot in the conversion to suburban development. 

• Habitat fragmentation for roads, homesites, and septic systems. 

• Residents and their pets may have an impact on local wildlife. 

• Traffic impacts to Boulder Creek Drive and Weatherhill Road SW and 8th St SW 

The cumulative and individual impacts expected from Pavilion Estates are all within the realm 

of the allowable effects for the rapidly growing area around Rochester and under the 

protections for active nests that are afforded to the Great Blue Heron rookery. For every 

potential impact, County and Township policies and Ordinances, State and Federal Statutes, 

Regulations, and Rules address the concerns to limit the impacts and to avoid any significant 

environmental effects due to the cumulative effects. 

 
This is an incomplete list of cumulative impacts and the suggestion that "...Regulations, and 

Rules address the concerns..." is not an adequate description of how the developer plans to 

mitigate the environmental impacts of these cumulative potential effects -- or omitted effects 

including but not limited to: GHG emissions, Cascade Creek flooding due to increased rainfall, 

runoff from impervious surfaces flooding neighbors in lower lying areas, runoff carrying fertilizer 

and herbicides into the creek - and pollution of downstream wetlands from unmitigated runoff. 

 

Response – The reduction in GHG emissions will be ascertained through new construction design 

including the use of energy efficient appliances (energy star), the saving of the existing tree cover and 

the use of raingardens. This is only a ten-house rural development rather than an urban development 

which would have been more like 30 homes and complete removal of the trees.   The fact that only 10 

dwelling are being placed on the property and the commute to downtown Rochester is approximately 5 

miles.  As you push development further and further out the amount of drive times and emissions 

associated with it will increase. 

 

This is known as putting homes, jobs, stores, parks, schools and other destinations 

Close to one another so people can drive shorter distances.  The Olmsted County Land Use Plan via the 

CLUES Model takes these things into consideration when determining where suburban development 



should be placed. 

 

The development will use raingardens to allow infiltration and uptake of stormwater rather than passing 

on down to river. 

 

P152-157 Broberg's Observations SUMMARY AND CONCLUSION: 

Two hours of observations from two vantage points on public roads recorded 11 GHB coming 

and going from their nest sites... 

The concluding sentences by Mr. Broberg in his appendix which focus solely on two hours of 

observing the rookery on a single day underscore how incomplete and biased this EAW is 

overall. No study of any natural system could be summed up from two hours of observation by 

a geologist 

 

Response – noted 

 

There are incomplete sentences and typos throughout the EAW that indicate that the 

preparation of the document was rushed - and that the Township did not properly review and 

assess the document for completeness. 

For example: There are missing citations: for example p. 129 : "The woodlands 

encompassing the Connelly parcel did not meet the threshold for significance 

compared to other areas in Olmsted County that had suffered lesser degrees of 

anthropogenic disturbance and habitat alteration (cite source)." 

-- Where is the missing citation? What evidence is there to support this statement? 

The EAW should be completed to include this citation 

 

Response – Mr Broberg has provided response comments.  An updated EAW has been 

provided although may not meet the standards you propose. 

 
 
ECONOMIC AND OTHER IMPACTS CAN ALSO BE STUDIED. The wisdom 

of ordering an EIS is not just to clearly determine the nature and extent of the environmental 

impacts of the proposed project. Minnesota Statute 1160.04, Subd. 2a, states in part, 

''The environmental impact statement ... discusses appropriate alternatives to the 

proposed action and their impacts, and explores methods by which adverse 

environmental impacts of an action could be mitigated. The environmental impact 

statement shall also analyze those economic, employment and sociological effects 

that cannot be avoided should the action be implemented." 

Impacts to our community, especially those that affect the health and well being of traditionally 

ignored or marginalized members of our community, ought to be considered within an EIS. 

Increased pollution, increased traffic, fragmentation, paucity of natural areas in neighborhoods 

where the majority is not white, and greater vulnerability to severe storm events are 

documented to impact non-whites disproportionately due to unfair and biased land use 



decisions. 

 

Response:    The petition for the EAW listed environmental concerns which the petitioner wanted 

answered.  The EAW centered around responding to those concerns. 

 

 

 

 
 
 
 

 
 

 

 
 
 
 
 
 
 

 



Pavilion Estates EAW 

September 9, 2021 Findings for a Negative Declaration (No EIS is necessary) 

The Environmental Assessment Worksheet (EAW) for Pavilion Estates in section 

6 of Rochester Township accurately describes the development and includes new 

design data that reduced the tree removal and grading from 17 to 5.94 acres. 

The EAW and responses to public and state agency comments accurately describes 

the land use regulation and development process and requirements that apply to 

development in Olmsted County and Rochester Township.  The EAW and 

response to public and State Agency documents accurately describe the applicable 

regulations, necessary approvals, permits and development agreements necessary 

to complete the platting and the construction of the project.  

The EAW and define applicable mitigation measures that include State and Federal 

Permits, Township review and approval of platting, land clearing and grading, 

stormwater management, development standards, wetlands and Decorah Edge 

protections, Floodway, Shoreland, Bluffland and steep slope, and impaired water 

protection, stormwater management and surface and groundwater protection and 

the mitigated disturbance of wildlife during construction and occupancy of the 

development.   

The EAW is an adequate assessment of anticipated environmental effects and cited 

numerous studies and assessments completed by the MNDNR and in the Olmsted 

County General Land Use Plan.  All 18 categories of the Pavilion EAW are 

addressed and where applicable comply with all Regulations Statutes, Rules and 

Ordinances at the Federal, State, County and Township Level. There were no 

regulatory gaps that leave environmental effects unregulated or without mitigation.   

Four State Agencies, the MN Agriculture Department, the Department of 

Administration State Historic Preservation Office, the Minnesota Pollution Control 

Agency (MPCA) and the Minnesota Department of Natural Resources (MNDNR) 

submitted comments.  The MPCA and MNDNR clarified regulatory issues and 

offered mitigation opportunities where applicable.  None of the Agencies requested 

completion of an Environmental Impact Statement (EIS) 

The MNDNR did not request any other assessments for threatened, endangered or 

for Species of Greatest Conservation Need.  DNR comments suggested mitigation 

factors for the possible occurrence of the endangered Rusty Patch Bumble Bee and 

cited the Federal authority over migratory birds in the Migratory Bird Treaty Act. 



The EAW and public comments investigated the Great Blue Heron, a migratory 

bird that is not threatened or endangered. The EAW investigated rookery in detail 

and noted that the Great Blue Herons nest in multiple areas in Rochester Township 

and made clear the fact that the birds can freely pick and choose sites that are most 

suitable for their colonial nesting habits and for proximity to their primary feeding 

areas. With the mitigation for avoiding disturbance of active nests as required by 

the Migratory Brid Treaty Act there are no significant environmental effects of 

developing Pavilion Estates.   

The EAW and response to public and MPCA comments on elements of domestic 

water, septic treatment and wastewater management, stormwater and erosion 

control management, including the design, permitting, construction, and 

maintenance of stormwater facilities that consider the existing impairments of 

Cascade Creek and the Zumbro River. 

The environmental effects, including cumulative effects of urban and suburban 

development, are accurately described and comply with all provisions of the  

Olmsted County General Land Use Plan that defines City and Suburban growth 

limits.  The environmental effects and cumulative effects are further protected by 

the administration and enforcement of the Rochester Township Zoning and 

Subdivision Ordinances and Development Agreements. 

The EAW, as amended to address the lesser impact on land cover and tree removal 

adwequately identifies that there will not be any significant environmentl effects 

due to the development of Pavilion Estates as a large-lot Suburban Development. 

Based on the completeness and adequacy of the EAW the Township makes a 

Negative Declaration on the need for an EIS 
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